








INDEX. 


[R. is for Rules of Superior Court; R. S. C., for Rules of Supreme 
Court, and E R for Equity Rules. For convenience, the numbers 
formerly used are preserved. ‘‘Headnotes are made by the Judges.”’ 


26th Georgia Reports, 33. ] 


ABATEMENT OF LEGACIES. 


1, A money legacy left to the executor of a will, though 
expressed to be “in addition to the usual commissions 
obtained by law, and as a full compensation for any 
extra trouble he may have in executing the will,” isa 
general legacy, and cannot, as a legacy, be exempted 
from abatement with other general legacies, in case of 
a deficiency of assets. Clayton\vs. Akin, et dl......00 


2, When a legacy left to a wife is expressed to be in lieu 
of dower, and she elects to take the “legacy,” she takes 
it as a quasi purchaser, and in a contest between her 
and other legatees, whether general or specific, she 

cannot be called upon to abate with them, to make up 
a deficiency of assets. J bid. 


ABATEMENT OF NUISANCE. 


See Nuisance, 1, 2. 
ABSENCE OF COUNSEL. See Continuanee, 4. 
ACTION. See Commencement of Action. 


ADEMPTION, OF LEGACIES. 


1. A legacy in Georgia, may be adeemed, by the delivery 
of the property to the legatee, during the life-time of 
the testator, and if it be so adeemed, it does not pass 
under the will, and is not subject to abate on a de- 
ficiency of assets. Clayton vs. Akin, et Al..cssee serves 

2, Whether a legacy has been in fact adeemed, is a ques- 
tion of fact to be left to a jury, under the evidence 
in the particular ease. The “delivery” to the legatee 
must be of such a character as to show that it was the 
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intent of the testator to part at that time irrevocably 
with his dominion over the property. bid. 


3. By the third item of the will of A. V., he gave to his 
wife, during her widowhood, certain negroes and other 
personal property, and about five hundred and twenty 
acres of land, known as his “Home place.” In case 
of her marriage, the negroes were to be divided into 
three lots, she to take one, and his two youngest 
sons each one share, and his said two youngest sons to 
take the balance of the property in said third item, 
including the “Home place,” which was to be held by 
their guardian till they were of age. Testator after- 
wards sold the “Home place” to K. for $10,000, and 
took notes, and gave bond for titles. After this sale, 
he added a codicil to his will, in which he expressed 
his purpose to give direction toa “certain fund that 
he shall have,” and recited the fact of the sale of the 
“ Home place” for $10,000, and directed that “said 
sum of money” be invested by his executors, in a plan- 
tation for the use of his wife during her widowhood, 
and if she should marry again, said plantation to go to 
his two youngest sons, as set forth in the third and 
fourth items of his will. He afterwards collected two 
thousand five hundred dollars of the purcliase-money, 
which he used, and soon after died. The balance of 
the purchase-money has never been paid, the title to 
the “Home place” remains in the estate, and K., the 
purchaser, is insolvent. Held, that there was an 
ademption of the specific legacy to the extent of the 
$2,500 collected and used by the testator before his 
death, and as there is nothing for the codicil to act 
upon till the purchase-money due at his death, (which 
is the “certain fund” that was the object of it,) is col- 
lected, the codicil made under a mistake, did not re- 
voke the will, as to the “Home place;” and that the 
widow and two youngest sons take it, under the third 
item of the will. Butshould the purchaser, at a future 
time, pay the balance of the purchase-money and in- 
terest, and compel a conveyance of the land, the codicil 
will then attach tothe fund, when so paid in, and it 
will be the duty of the executors to invest it in a plan- 
tation for the widow and children as directed in said 








codicil. Whitlock, et al., v8. Vatunr....ccccccccscsssceseeee 502 




















INDEX. 707 
ADMINISTRATORS AND EXECUTORS. ° 


1. If an administrator or executor pay debts of an estate 
with less than is due upon them, he shall not take the 
benefit of it himself; but other creditors and legatees 
shall have the advantage of it. The estate is entitled 
toall the benefits arising from such payment, and not 
the executor personally. Caruthers and wife vs. Cor- 
bin, DA csccincmupmininmivimeaamaas ae 


2. When a testator appointed four executors to execute 
his will, and an application was made to the Ordinary 
to require three of the executors to give bond and secu- 
rity according to the provisions of the 2411th section 
of the Code, upon the ground that said executors were 
mismanaging the estate of the testator, and said cause 
having been tried in the Superior Court, on appeal from 
the Court of Ordinary, and the jury having returned a 
verdict requiring the executors to give bond and secu- 
rity, and a motion having been made in the Court be- 
low for a new trial, which was overruled. The in- 
solvency of the executors is not per se a sufficient 
ground to require the executors to give bond and secu- 
rity, especially, when it appears from the evidence in 
the record, that their pecuniary condition is as good 
now, as it was at the time of their appointment by the 
testator. Wilson, et al., Ex’rs, vs. Whitfield............ 269 


3. The turning over to one of the executors, by the 
widow, shortly after the testator’s death, of a large 
amount of promissory notes and other evidences of 
debt, which, said executor has continued to hold and 
retain in his possession, with the consent and approba- 
tion of two of the other executors, against the protes- 
tation of the fourth named executor, is not per se such 
mismanagement of the estate, as will require the execu- 
tors to give bond and security under the law. J did. 


4, The Court erred in charging the jury, “that if more 
than one qualifies, each is authorized to discharge the 
usual functions of an executor, but all must join in exe- 
cuting a special trust, and I refer you to the will to ascer- 
tain whether it contains a special trust,” whereas, the 
Court should have charged the jury, whether the will 
did, or did not, contain any special trust, that being a 
question of daw for the Court to decide, and not a ques- 
tion ot fact to be referred to the jury. Ibid. 


5. The Court erred in not granting anew trial, upon the 
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ground, that the verdict of the jury was strongly and 
decidedly against the weight of the evidence, as to the 
mismanagement of the estate by the executors. J bid. 


6. It was competent to show that the investment, or 
changes of investment, were prudent. Campbell vs. 
I ME cnr ince nics sindaneras ebsawanaaaiilen 304 


“7. When the testator directed that all his property be 


kept together during the widowhood of his wife, to be 
used for the support and maintenance of his wife, and 
the education of their minor children, and that his 
executors give off to each of his minor sons, as they 
might come of age, and to his daughters, as they 
might come of age or marry, about thirty-one or two 
hundred dollars in money or property, as may be the 
most convenient to the estate, and most suitable to the 
party receiving property ; and in order to enable his 
executors the more conveniently to carry out the fore- 
going objects, he thereby gave them power to sell any 
of the property, and to buy or to exchange for other 
property, taking care to givea full statement and his- 
tory of all such sales, purchases and exchanges, to the 
Court of Ordinary: Held, that it was the intention 
of the testator to give the executor power to sell at 
private sale, and that such sale by him, if fairly 
and honestly made, conveyed a good title to the pur- 
chaser. Mattox vs. Eberhart, Adiv’r......ccccccseseeees 581. 


See Emancipation, 1, 2, 3. 
“ Intruders, 4. 5. 


Apmisstons—See Equity Practice, 3. 


sg in Ejectment cases, see 2. 25. 

- by attorneys, see Consent by Attorneys, and R. 
20, and R. S.C. 4. 

* to the bar, #. 2, and R. S. C 1, 2 and 3. 


ADVERSE POSSESSION. See Ejectment, 1, 2 
AFFIDAVIT, 
See Intruders. Pleadings, 1. 


AFFIpAvit—To plea, A. 24. 
” of illegality, R. 30, 31. 
o in response to notice to produce papers, R. 47. 
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ArFrIRMATION—Of administrator or executor to denial of 
deed, 2. 29. 


AGENT. See Principal and Agent. 


AGREEMENT OF COUNSEL. 
See Consent of, R. 20, and R. S. C. 4. 


ALIMONY. 


1. On the hearing of a motion for temporary alimony, 
pending an action for divorce, the merits of the cause 
are notinissue. But, under section 1735 of the Code, 
the Judge, fixing the amount of alimony, may inquire 
into the causeand circumstances of the separation, ren- 
dering the alimony necessary, and, in his discretion, 
may refuse it altogether; or he may grant such alimo- 
ny, including the expenses of the litigation as the con- 
dition of the husband, and the facts of the case may 
justify. But the Judge should exercise a sound discre- 
tion, and should be careful that he does not so use this 
discretionary power, as to encourage the separation of 
husbands and wives, and increase litigation of this 
character. Dicken va. Dicken.....ccccccccccsccscoce eves - 663 


9, After looking into the cause and circumstances of this 
separation, we are satisfied the Judge did not abuse the 
discretion vested in him by the statute. Ibid. 


ALLOWANCE. 
See Widow, 1, 2. See Hquity, 5. 


AMENDMENT. 


1, When a bill was filed against a partnership, and after 
both have answered, one of the firm dies, it is not er- 
ror to permit, before parties are made, an amendment, 
correcting a misnomer as to the Christian name of the 
deceased partner. Pearce, et al. vs. Bruce & Co...... 444 


2. When a suggestion is, in fact, made of the death of a 
party, and entered on the Judge’s docket, it is not er- 
ror, even after judgment, to allow the entry to bemade 
on the minutes, nune pro tune. bid. 


See Reed & Brother vs. Spencer, 594. 
“ Commencement of Action. 
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ANSWER. 
See Equity Pleading and Practice, 3. 
APPEAL. 


1. An appeal should not be dismissed because of the 
insufficiency of the security, until the appellant has 
been required to give other security, or shew cause 
why the appeal should not be dismissed. Z’homas vs. 
The Georgia Railroad and Banking Company....:.... 


See Bankruptcy. 
“ Emanuel vs. Smith & Richmond, 603. 
“ R.1 and 11. 


ARBITRATION. 


1. In an affidavit filed to prevent an award from becom- 
ing the judgment of the Court, under the Code, it is 
not sufficient to state, in general terms, that the award 
is the result of accident, mistake or fraud, or is gener- 
ally illegal; the affidavit must state such facts of fraud, 
accident or mistake, or designate such illegality as 
that the Court may see that a mistake, ete., did, if the 
statement be true, occur, and that it was material to the 
issue. Schaffer & Co., vs. Baker & Carswell........000. 


2. When the issue, in an arbitration, was the identity of 
certain bales of cotton, and two written certificates of 
the same person, a marker and weigher, were intro- 
duced, one describing the cotton as marked “C” and 
the other “C O” and no explanation is made of the 
discrepancy, it was not mistake or illegality in the ar- 
bitrators to “set aside” or give no weight to the certi- 


ficates. Ibid. 


ARGUMENT OF COUNSEL. 
See R. 3, 4, 7,8, 13, 45, and S. CR. 5, 6, 7, 14. 


ARREST OF JUDGMENT. 
See Criminal Law, 5, 10, and R. 28. 


ASSIGNMENTS. 


Under the law, as it now stands in this State, an insol- 
vent debtor may make an assignment of his property 
in trust, bona jide, for the benefit of one or more credi- 
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tors, to the exclusion of others; Provided, no trust or 
benefit is reserved to the assignor, or any person for 
him. Embry & Fisher vs, Clapp......+.ccccesesseecesesee 245 
ASSIGNMENT OF ERRORS. 
See Bill of Exceptions, 2. 


ATTACHMENTS. 
See Liens. See S. C. R., 18. 


ATTORNEYS—R, 2 to 11 inclusive; EH. R. 3, and 8. C. R. 1 


to 7, inclusive. 


“ admission to bar, R. 2, and S.C. R. 1 to 8, 
inclusive. 

“ form of license of, R., 2. 

« liability for costs, S. C. R. 16, 18. 

a“ arguments of, 2.3, 7, 8,and R. 8. C.6, 7. 

* contempts by, &. 4, 8, 9, 11. 


See Consent by, and R. 20, and R. 8. C. 4, 
AUDITORS. F. BR. 5. 


AUGUSTA. 


1, The Statute of 15th February, 1856, enacts that the 
City Council of Augusta shall be and theya re hereby 
authorized to elect an officer to be known as Recorder, 
in whom they may vest exclusive jurisdiction of all 
violations of their ordinances, ete. The Act also pro- 
vides that the said Recorder shall be elected and hold 
his office for the term of two years, shall take an oath 
before the Mayor well and truly to discharge the duties 
of his office, etc. Held, that the object of this Act 
was to promote good government and order in the 
city, and that it was the duty of the Council to elect 
a Recorder, and that it was clearly the intention of 
the legislature, that the office of Mayor and the office 
of Recorder, should be separate and distinct offices, 
filled by different persons, one of whom is required to 
take the oath of office before the other, and that the 
provision in the statute which authorized the City 
Council or Mayor, in the absence of the Recorder, to 
appoint one of their body to preside in the Recorder’s 
Court, contemplates the temporary absence of the Re- 
corder, and does not authorize the City Council to 
abolish the office of Recorder, and direct the Mayor 
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permanently to act as Recorder. Vason vs. The City of 
MN iconsnbnees sabi edie ene tonciaetinsnbesn wich 


2. The City Council of Augusta have power to establish 


such by-laws, rules and ordinances as shall appear to 
them requisite, and necessary for the security, welfare 
and convenience of the city, or for preserving peace, 
order and good government within the same, not re- 
pugnant to the Constitution and laws of the land. 
Ibid. 


AUTREFOIS ACQUIT. 


When a party has been discharged and acquitted by the 


order of the Court, as provided by the 4554th section 
of the Code, of an offence for which he was indicted, 
and is afterwards indicted a second time for the same 
criminal acts as alleged in the first indictment, though 
under a different named offence, he may plead his dis- 
charge and acquittal under the first indictment, in bar 
of the second. Holt vs. The State.....0..s0cccccsssseee 


AWARD. See Arbitration. 
BAIL—Attorney may not be, R. 11. 
BAILEE. See Common Carrier. 


BANKRUPTCY. 


1. Security on an appeal bond, under our Code, only 


binds himself for the payment of the debt or damages 
for which judgment may be entered in the cause, and if 
no judgment is ever entered against the principal in 
the cause, no liability attaches to the security. As 
Congress has the power, under the Constitution, to es- 
tablish uniform laws on the subject of bankruptcies 
throughout the United States, and as the Act of Con- 
gress forbids the prosecution of an action against a 
person adjudged a bankrupt, until the question of his 
discharge has been determined, and relieves him, when 
discharged, from all debts and liabilities, ete., which 
might have been proved against his estate, a security 
on an appeal, in this State, is no longer liable, when 
the principal is discharged in bankruptcy ; which dis- 
charge of the principal terminates the case pending in 
the State Court against him, and prevents any judg- 
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ment. The security on the appeal does not contract 
to pay the debt, but the judgment that may be entered 
in the suit then pending. Odell vs. Wootten........0+ 


BILL OF EXCEPTIONS. 


1. When an order was made in an equity cause, setting 
the same down for trial, to ascertain whether the com- 
plainant’s claim had been finally adjudicated by a 
former decree of the Court: Held, that the granting 
such order, was not such a final disposition of the 
cause as will entitle the party complaining to bring 
up that decision to this Court, upon a bill of excep- 
tions thereto, under the 419I1st section of the Code. 
Brady, Adm’r, vs. Furlow, Price & Furlow.......0.06 


2. When a bill of exceptions is filed and error assigned 
on the rulings of the Judge of the Superior Court on 
the trial of the cause, the bill of exceptions and the 
assignment of error must show distinctly the points 
decided, with such statement of the facts as are neces- 
sary to an understanding of the points made, and if 
the bill of exceptions fails to do this, this Court will 
not pass upon therulings complained of. Dunnagan 
4 al, 00. Dannie: Chix sscse criccnsenpcmatacinmaionsays 


3. When a motion for a new trial was made in the Court 
below, which was granted, and that decision is brought 
by writ of error, to this Court, a brief of the oral, and 
a copy of the written evidence adduced in the Court 
below, must be embodied in the bill of exceptions, or 
attached thereto as an exhibit, when presented to the 
Judge for his certificate, and identified by his signa- 
ture on the same as a true copy, and constitute a part 
of the same, or the writ of error will be dismissed. 
White vs. The Newton Manufacturing Company...... 

4, Ina motion for new trial, a brief of the evidence 
agreed upon by the parties, and approved by the Court 
without such agreement, in case they fail to agree, 
must be filed in the Clerk’s office. But such brief of 
evidence constitutes no part of the record, and need 
not be recorded by the Clerk, and as it is embodied in 
the bill of exceptions, should not be embraced in the 
copy of the record sent up to this Court. Ibid. 


5, The record in a case in the Superior Court, consists 
of the declaration, process, return of service by the 
sheriff, and other official entries, plea, verdict, judg- 
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ment, and all interlocutory orders passed by the Court 
during the pendency of the case, and in case of a mo- 
tion for a new trial, an order nisi, and an order grant- 
ing or refusing a new trial, together with any order 
passed by the Court, setting it down for a hearing in 
vacation, or adjourning the hearing from time to time, 
‘and in case a new trial is granted, all subsequent or- 
ders passed by the Court, including the final judg- 
ment. Ibid. 


6. When a case was tried, and a verdict rendered in 


favor of the plaintiff, and a motion was made for a new 
trial, and the Judge who heard the case went out of 
office before the motion was disposed of, and no brief 
of the evidence was agreed upon by the parties, or ap- 
proved and certified by the Judge to be correct: Held, 
that the Judge who succeeded to the bench committed 
no error in refusing to grant anew trial. eed & 
Brother vs. Spencer ....corcervecsoese sesceevorssecsaesecesers 


7. A brief of the oral, anda copy of the written evidence 


adduced in the Court below, must be embodied in the 
bill of exceptions, as certified by the Judge, or the case 
will be dismissed on the hearing in this Court. J bid. 


See S. C. B., 8 to 11 inclusive. 


BILL OF PARTICULARS, f&. 12. 
BONDS, of Prochein Ami, R. 50, and E. R. 6. 


See Appeals. 


BOOKS. 
Of fines, 2. 17. F 
Of recognizances, 51. 
See Dockets. 

BRIEFS. 


Of Counsel, S. C. R., 12, 14, 15. 
Of Evidence, R. 49, and S. C. R. 10. 


CARRIER. See Common Carrier. 


CARELESSNESS. 


See Common Carriers, 1. 
“ Damages. 





594 




















M4 

















INDEX. 
CASES CITED. 


715 


[That is, former decisions of this Court, herein cited. The pages 


show where they are cited. ] 
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SmitH, Adm’r, vs. IVERSON AND WIFE,.++.+.0seeeeees 22d 
So. WB. B.C. as Bank, cocsccccvescssses pabaadscinnia 24th 
So. Express Co. vs. NEWBY, ......ccccccccssscceeseoses 36th 
So. Express Co. VS. PURCELL, esscecssssseescesseeere Oth 
PNW ART U6. THe BRAGR, no ociiscnvssincursecssescvecseness 28rd 
Stroup vs. Suttivan & Buack,...... Saswesiseece aeeaes 38nd 
SULLIVAN VS. COX, cccsaccsccccsces Sasa taaielesaanceseatate 7th 
SrEEs VS.. MOBORy, 000. .ccoressessesaeces siaien an ibieteld 32nd 
TARVER VS. RANKIN, seceee ilenaoesninaaiaecendad wekasnandennts 3rd 
MUA TAO VA. MENT ssc oceecccssscesisvessasdveceveces wnaenaaes 35th 
Tae M..&.W. BR. BR. vs. Winns, .....ccccccccrccoceocesees 19th 
ME BGAS WE; DORI gece ccsvnssnncccsessessesennseces 38th 
TOOMER VS. DICKERSON,..-..seeeeees siemens enhamieenins 37th 
TW AROR VS, COAWTORR pec cccticcsessnense sasseonsnnccssnesd 4th 
WEATERR VSs WRELS + scsssscciececsscvsescrssssdsvdessdvesess 25th 
NUARMOGE VS SVOGRRBS csnscsccccssevccsesesestesesssezere 9th 
ERR REE VE. DOUER, coccnccecsns cases. ncoiensononnansen vseee Oth 
IE FA, SE, dinticcscecereciciccemencescomennmnies 16th 
CERTIORARI. 





By the 3978th section of the Code, the Judge of the Su- 
perior Court may issue a certiorari to correct errors in 


the Inferior Court, and Court of Ordinary. 


Barrett, 


BREF 0b TOMB, Es 6s sinrisicncececisdsnaeeiin arenes, Oe 


See S.C R., 9. 


CESTUI-QUE-TRUST. See Emancipation, 1, 2, 3. 
































INDEX. 
CHALLENGES TO JURY. 


See Criminal Law, 2. 


CHARGE OF THE COURT. 


1, When the charge of the Court assumes certain things 
as facts, and is in such shape as to intimate to the jury 
what the Judge believes the evidence to be, and that 
they made defendant guilty, a new trial will be 
granted. Whitley vs. The State...... .....cccccsseeeee ous 


2, Where a distress-warrant, for rent due by the con- 
tract, in American gold coin, was taken out, and an 
issue was made as to the amount due, under the 4012th 
section of the Code: Held, that it was not error for 
the Court below to charge the jury in accordance with 
the law as determined by this Court, in that particu- 
lar ease. Kaufman vs. Myers & Marcus.....0.cevceees 


3, On an issue on the return of commissioners to assign 
dower, it is error for the Court to charge the jury, that 
in estimating the value of the land (other than the 
dwelling house and curtilage,) they ought not to con- 
sider improvements, such as log dwellings, ete., “un- 
less these improvements are of considerable value, such 
as atwo-story house,” ete. IMcKibbon vs. Folds...... 


4, When there is evidence before the jury on the trial of 
a case upon a material point involved in such trial, it 
is error for the Court so to charge the jury as to ex- 
clude from their consideration such evidence. Lamar 
6. CRMs ciahescenieeeiae neces ¥:-weeaiaineeaeniailes ‘ 


5. The Court erred in charging the jury, “that if more 
than one qualifies, each is authorized to discharge the 
usual functions of an executor, but all must join in 
executing a special trust, and I refer you to the will to 
ascertain whether it contains a special trust,’ whereas, 
the Court should have charged the jury, whether the 
will did, or did not, contain any special trust, that be- 
ing a question of law for the Court to decide, and not a 
question of fact to be referred to the jury. Wilson, 


Oak, on; WIE, 6 Ec cscicensrsscsssecinaciecuneecsasntan 


. When the Court is requested to charge the jury in 
writing, he should read his charge, and make no ver- 
bal additions or explanations. A written request to 
charge the jury must be applicable to the facts and the 


law, or the Court need not noticeit. The Court may, 
VoL, xxxvui—46. 


fr) 
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252 


269 
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if he please, charge the jury by verbally modifying it, 
provided his charge, as given, is the law. Campbell 
0 YE eases inictermicagectinntgaiaieotinse 304 


CLAIMS. &. 18, 14, 15. 


CLERK OF SUPERIOR Court, Duty of, 
R. 2, 16 to 19, inclusive, and &. S. C. 11. 


CLERK OF SUPREME Court, Duty of, 
R. 8.0. 15, 19, 20, 25, 27 and 28. 


COLLATERAL SECURITY. 


1. L., who owed S. $1,000, for which 8. held L.’s note 
and mortgage on a printing press, sold the press to C. 
for $5,000, and C. agreed to pay the $1,000 to S., and 
satisfy the noteand mortgage, but S. refused to release 
L. and take C. for the debt, There was evidence be- 
fore the jury, however, that S. agreed to take C. as col- 
lateral, and afterwards agreed to give C. time on the 
$1,000, which he was to pay for L., if he would pay 
him two and a half per cent. per month for the indul- 
gence, which he did for three or four months: Held, 
that it was error in the Court, in his charge to the 
jury, to restrict them to the single inquiry whether C., 
was substituted as the debtor, in place of L. Loch- 
CU Oh MUN ons san ssn ccictoomennrcdectesniiimeiniea 286 

2. If C. agreed to pay the debt of L. to S. in a short 
time, and S. having accepted the liability of C. as col- 
lateral, afterwards for a valuable consideration, ex- 
tended the time of payment for three or four monthis, 
as he had the right to do at his own risk, L. could not 
sue C. during that time, and S. was liable to L. for 
any damage sustained by L. on account of such indul- 
gence given by 8. toC. bid. 


COMMENCEMENT OF ACTION. 


When a new lessor of the plaintiff is introduced by way 
of amendment to an action of ejectment, the case, as to 
that demise is to be tried as though the action had 
not been commenced until the date of the amendment. 
PO TAIT E vis ibis 439 


CoMMISSIONS, TO TAKE TESTIMONY, Form of, 
R, 32 to 23, inclusive. 
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COMMON-CARRIER. 


4 1, When a common-carrier receives goods for transporta- 
tion, and in case of the loss of the goods, seeks to pro- 
tect himself from liability therefor, on the ground that 
the goods were destroyed by the public enemies of the 
State: Held, that asthe presumption of law is against 
the carrier, in case of loss, itis incumbent on him to 
prove, by clear and satisfactory evidence, that the 
goods were so destroyed whilst in his possession, in or- 
der to exonerate him from liability therefor. Van 


Winkle & Co. vs. The & ©. B. Be C0...0ccccecseesseeeee 32 


2, When the agent of the Southern Express Company, 
at Augusta, receipted for a package of goods to be 
shipped, marked “C. A. Robinson, Cartersville, Ga.,” 
and in the printed receipt given by the agent of the 
company to the shipper, the following words were in- 
serted: “which it is mutually agreed is to be for- 
warded to our agency nearest or most convenient to 
destination only, and there delivered to other parties, 
to complete the transportation :” Held, that in case 
of the loss of the goods, the company was liable there- 
for, and could not protect itself from its legal liability 
by showing that its line of transportation extended 
only to the city of Atlanta, especially when the evi- 
dence in the record shows that fact was not known to 
the shipper, or communicated to him, at the time of 
receiving the goods, by the agent of the company. 
Harris, J., dissenting. Held, also, that the evidence 
in the record, showing that the goods were seized by 
legal process, without more, was not sufficient to ex- 
onerate the company from its legal liability as a com- 
mon-carrier. Mosher & Co. vs. Southern Express Co.. 37 








ed 


3, When a common-carrier receives and receipts for 
goods, to be transported beyond the terminus of his 
own line, he undertakes to transport the goods to the 
point of destination, either by himself or competent 
agents, and if the goods are lost beyond the terminus 
of his own line, he will be liable therefor. Southern 
Ezpress Company v8. Shed.... secrecsresececesesecceees - 519 


4, When an express contract was made between the 
| plaintiff and the Adams Express Company for the 
transportation of goods from New York to Macon, 
Georgia, and the goods were lost when in the posses- 
sion of the Southern Express Company, as the agents 














7 


Co 
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of the former company, to complete the transportation 
under the original contract of bailment: Held, that 
the plaintiff’s right of action, for the loss of the goods 
was against the Adams Express Company, with which 
he made the contract for the safe transportation of the 
goods tothe point of destination, and not against the 
Southern ExpressCompany. Ibid. 


CONFEDERATE CURRENCY. 


. Ifa creditor receive, in payment of his debt, a depre- 


ciated currency at its nominal value, without. fraud or 
mistake, he will be bound by such payment. Caruth- 
ers and wife vs. Corbin, Ex’r, et al......se0e indienne 


. A trustee in possession of promissory notes as trust 
property, may receive payment of said notes in such 
currency as a prudent man, under the like circum- 
stances, would receive in payment of debts due him 
individually. Campbell vs. Miller, et dl...s.ceeeseeceen 


. Atrustee who, during the war, in good faith, received 


Confederate Treasury notes, in payment of promissory 
notes held by him in trust, acted under color of law, 
and is protected by the Act of 1866, and the Ordi- 
nances of the Conventions of 1865 and 1868. 

If the trustee received Confederate currency before the 
adoption of the Code, and after its adoption invested 
it in secnrities not authorized by law, and without an 
order of Court, he did so at his own risk, and is liable 
for the value of such currency at the time when it is 
said to have been re-invested. J bid. 


. Confederate currency paid and credited on a note for 


its nominal value, extinguished the note to the amount 
of that nominal value. Green et al., vs. Jones et al... 


. When a contract was made between two citizens of the 


late Confederate States during the war, on the 12th of 
July, 1862, payable three years after date, the consid- 
eration of which was Confederate Treasury notes, the 
only circulating currency in the country, at that time, 
and which was recognized as lawful by the assumed 
authority which had the actual possession and control 
over the country and people at the time the contract 
was made: Held, that although the issuing of such 
notes by the assumed Confederate authority for the 
purpose of carrying on a war against the Government 
of the United States, may have been illegal as against 





347 
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that Government, and the citizens thereof, who, dur- 
ingsthe war, were under the actual protection of that 
Government, outside of the lines of the assumed au- 
thority; yet, such a contract made between citizens 
residing within the lines of the assumed Confederate 
authority, in their ordinary business transactions be- 
tween themselves, and having no connection with the 
prosecution of the war against the United States, is not 
an illegal consideration, as between the contracting par- 
ties themselves, they having made the contract under 
the assumed authority which was then over them, and 
which assumed authority, (whether rightful or other- 
wise, is not now the question,) recognized the curren- 
ey as legal, and valid, at the time the contract was 
made; therefore, as between the contracting parties 
themselves, the plaintiff is entitled to recover. Brown, 
J., dissenting. The Georgia Railroad and Banking 
Co. vs. Eddleman and Miller vs. Gould....cccccceesesees 465 


6. The contract in the record mentioned, is not such a 
contract made with the intention, and for the purpose, 
of aiding and encouraging the rebellion, as was con- 
templated, or is embraced within the provisions of the 
Constitution of thisState. Jbid. Brown, C.J., dis- 
senting. 


CONSENT OF COUNSEL. 


When a contract was made between two attorneys, rep- 
resenting their clients, that if the defendant would not 
certiorari: the decision made by the County Court es- 
tablishing copies of certain lost notes, the defendant 
should have the right to file the plea of non est factum, 
when suit should be instituted on the established copy 
notes, and the defendant performed his part of the con- 
tract in good faith: Held, that, in as much as the 
plaintiff had the benefit of the contract on his part, it 
would be a fraud on the defendant not to require the 
plaintiff to perform his part of the contract, although 
the same was not in writing. Henderson vs. Merrett... 232 


See FR. 20 and 21, and R. S. C. 4. 


ConsIDERATION—Fuilure of. See Notice. 
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CONSTITUTIONAL LAWS. 


1. While the Courts have the power, and it is their 
duty, when a proper case is made, to declare Acts of 
the Legislature unconstitutional and void, such acts 
are always presumed to be constitutional, and the au- 
thority of the courts to declare them void should be 
exercised with great caution, and should never be re- 
sorted to but in clear and urgent cases. Brown, C.J., 


in Cutts & Johnson vs. Hardee........ EERE SON 350 


2. That provision of the Constitution of the United 
States which denies to a State the right to pass any 
law impairing the obligation of contracts, does not 
interfere with the right of a State to pass laws acting 
upon the remedy. bid. 


3. There is a plain distinction between the obligation of 
a contract and the remedy for its enforcement, and 
while the Legislature may not impair the obligation 
of the contract, it has the undoubted right to change, 
modify or vary the nature and extent of the remedy, 
(provided a substantive remedy is always left to the 
creditor, so long as the State does not deny to her 
Courts jurisdiction of contracts,) and to prescribe 
such rules of procedure and of evidence as may, in 
its wisdom, seem best suited to advance the adminis- 
tration of justice in the courts. Ibid. 


4, That part of the Act of the Legislature passed at 
its late session, entitled “An Act for the relief of 
debtors, and to authorize the adjustment of debts upon 
principles of equity,” which provides for a change of 
the rules of the evidence, (under which the case origi- 
nated,) is not unconstitutional, though it may permit 
evidence to go to the jury which has not heretofore 
been allowed, and which the Courts may consider ir- 
relevant andimproper. It is the province of the Leg- 
islature to prescribe the rules of evidence and of the 
Courts to administer them. Ibid. 


5. It is no objection to the constitutionality of this Act 
that it authorizes the jury to reduce the amount of the 
debt sued for, according to the equities of the case, as 
this is done every day in Court, in cases of partial fail- 
ure of consideration, and the like. This must be done, 
however, according to the real equities between the 
parties, and not according to the caprice of the jury; 
and when so done, it neither impairs the obligation of 
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the contract nor works injustice to the parties liti- 
gant, Ibid. 


6. If this should be seized upon by the jury, and used as 
a pretext for reducing the debt otherwise than the equi- 
ties between the parties permit, it will be the duty of 
the Court to set aside the verdict when that fact is 
made plainly toappear. Ibid. 


7. In this case, the obligation of the contract was not in 
any degree impaired by the filing of the pleas by the 
defendant, to which objection was made, as a founda- 
tion for the introduction of evidence under the statute, 
and the evidence should have been received, and if the 
jury had made an improper use of it, or found con- 
trary to law and evidence, it would then have been 
time enough for the Court to interfere and set aside 
the verdict. Ibid. 


8. When the statute authorizes certain facts to be given 
in evidence, a demurrer to a plea which lays the foun- 
dation for such evidence, should not be sustained. The 
old rules of pleading in such case must yield to the 
statute. Ibid. 


McCay, J., concurring: 


9, It is not to be presumed that the Legislature intends 
to violate the Constitution of the United States, and 
when words are used in an Act, they ought to be con- 
strued, if possible, so as to make the Act consistent 
with that Constitution. Ibid. 


10. The consideration of a contract, and whether there 
has been a tender of the whole or any part of a debt 
sued on, and if the debt was not paid, that it was the 
creditor’s fault, are not only, in all cases, fit matters for 
proof, but are often of great importance in arriving at 
proper conclusions as to the true rights of the parties 
in the matters before the Court. Nor can such evi- 
dence, in any proper use of it, at all tend to impair the 
obligation of the contract sued on. bid. 


11. Ifthe property, upon which the credit was given in 
the contract, has been lost, or rendered worthless, it is 
competent for the Legislature to permit the defendant, 
when the contract is sued upon, to show by whose 
fault that property was lost or destroyed, and the value 
of it at the time of the contract, and at the time of the 
loss. Ibid. 
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12. That clause of the Act of the Legislature under dis- 


cussion, which authorizes the jury, in suits upon cer- 
tain contracts, to reduce the debt sued upon, according 
to the equities of each case. was not intended to per- 
mit them to impair the obligation of the contract of 
the parties. The equity and justice there meant, is 
that fair and honest duty which each owes to the 
other under the contract, to be gathered from the whole 
transaction, as it actually occurred between them, and 
from the acts creating lega] or equitable obligations, 
which have happened between them since the date of 
the contract. Ibid. 


13. The obligation of a contract cannot be impaired by 


the Legislature of a State, under the guise of changing 
the rules of ev idence, or altering the mode of proced- 
ure. Nor can the Legislature authorize a Court ora 
jury so to adjudicate between the parties to a contract 
as to alter or impair its obligation, as it was, in fact, 
entered into. Ibid. 


14. Consistently with these principles, a State Legisla- 


ture may alter the rules of evidence, and change the 
mode of proceeding in the State Courts. Nor is it the 
province of this Court to declare an Act of the Legisla- 
ture void, because it permits the introduction of evi- 
dence, which, in the opinion of the Court, may be 
irrelevant to the issue, and calculated to distract or 
mislead the minds of the jury. bid. 


15. The Act of the Legislature in 1868, so far as it al- 


lows the defendant, in all suits upon the contracts 
dated before the first of June, 1865, to give in evi- 
dence the consideration of the debt sued on, whether 
any tender has been made, and if the debt was not 
paid, whose fault it was, what property the credit was 
given upon, and if that property has been lost, by 
whose fault it was, and so far as it authorizes the jury 
in such cases, to reduce the debt sued on, according to 
the principle of equity, is not, if construed according 
to the well established rules for the construction of 
statutes, in violation of that clause of the Constitution 
of the United States which prohibits any State from 
passing a law impairing the obligation of contracts. 


Ibid. 


16. Should any Court of this State give to the Act in 


question, in any case tried before it, such a construction 
as would impair the obligation of the contract under 
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investigation, this Court, ina proper case made, will 
correct the error. Ibid. 


17. A plea filed, setting up any facts which, by express 
enactment of the Legislature, are permitted to be 
given in evidence, is not demurrable. bid. 


WarNER, J., dissenting : 

18. This was an action brought by the plaintiff against 
the defendants, on a promissory note, for the sum of 
$5,229 00, dated January 22, 1861, and due forty- 
five days after date. 

The defendant, Stewart, filed a plea, setting up, by way 
of defence to the note, certain facts, as provided by 
the provisions of the first section of the Act of 1868, 
“for the relief of debtors, and to authorize the adjust- 
ment of debts upon principles of equity.” The plain- 
tiff demurred to the defendant’s plea, and the Court 
below sustained the demurrer, and the defendant ex- 
cepted. The decision of this question necessarily in- 
volves the constitutionality of the Act of 1868. The 
first section of that Act provides, “that, in all suits 
which shall be brought for the recovery of debts, in 
any of the Courts of this State, or upon contracts for 
the payment of money, made prior to the 1st of June, 
1865, (except for the hire or sale of slaves), it shall 
be lawful for the parties, in all such cases, to give in 
evidence before the jury impanneled to try the same, 
the consideration of the debt or contract which may 
be the subject of the suit, the amount and value of 
the property owned by the defendant at the time the 
debt was contracted, or the contract entered into, to 
show upon the faith of what property, credit was 
given to him, and what tender or tenders of payment 
he made to the creditor at any time, and that the 
non-payment of the debt or debts, was owing to the 
refusal of the creditor to receive the money tendered 
or offered to be tendered, the destruction or loss of the 
property upon the faith of which the credit was given, 
and how and in what manner the property was des- 
troyed or Jost, and by whose default, and in all such 
cases the juries, which try the same, shall have power 
to reduce the amount of the debt or debts sued for, ac- 
cording to the equities of each case, and render such 
verdicts as to them shall appear just and equitable,” 
This Act of the Legislature, in my judgment, neces- 
sarily impairs the obligation of the contract, as it 
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3. The simple fact that the defendant has been in jail, 


4. The unexplained absence of the counsel, on whom 


5. When a motion is made to continue a criminal case, 
at the calling of the case, the movant must take all 
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existed under the law at the time the contract was made, 
and it makes no difference whether that result is pro- 
duced under the name of a remedy, or under the pre- 
text of regulating the admissibility of evidence. Is the 
contract and the obligation to perform it as valuable 
now, under the provisions of the Act of 1868, as it 
was under the law applicable to the contract at the 
time it was made? Tbid. 


See Retroactive Legislation. 





CONSTRUCTION OF STATUTES. 


See Criminal Law, 9, 13, 14, 16, 17. 
See Constitutional Law. 


ConTEMPIs—by Attorney, R. 4, 8, 9,11, and R. 8. C. 7, ) 
a by Clerk, R. 18, and R&R. S. C. 9. 
CONTINUANCE. 


1. Before refusing to continue a criminal case, the Judge 
should inquire what diligence has been used by the 
accused, when he learned that the witness would tes- 
tify to a material fact, what opportunity he had had 
for preparation, when the transaction occurred, etc., 
and if the showing appears to be bona fide made, time 
should be given. JWhitley vs. The State........ Roenenenne 50 


2. When it appeared from the record that the venue in 
a murder case was changed, on the motion of the pri- 
soner, at the April Term, 1868, from Gordon to Bar- 
tow county, and the case was called for trial at the 
November Term, 1868, of Bartow Superior Court, 
the defendant is charged with notice that the case will 
then and there be called, and he cannot excuse him- 
self for want of diligence in preparing for trial, by 
his affidavit that he did not know the case had been 
moved to Bartow county, and would be called for 
trial at the next regular term. Long vs. The State...... 491 











in a distant county, does not excuse him for want of 
diligence in preparing for trial. bid. 


the defendant “ mostly relies,” is not a good ground 
for continuance. Ibid. 
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his grounds; he cannot, after his motion has been 
overruled, file a special plea, based upon facts known 
at the time of the first motion, and then move to con- 
tinue because not ready to try that plea. Ibid. 


6, This Court will not interfere with the judgment of 
the Circuit Judge in a matter left by law in his wise, 
legal discretion, unless it appears affirmatively that 
the discretion has been abused. bid. 


See Garnishment, 8. 
See R. 22 


CONTRACTS. 


1. Where A bargained to B certain slaves, which at the 
time were runaway, and B paid to A the price agreed 
upon, and it was agreed, at the time, between the par- 
ties, that if B did not, by a certain fixed time, get 
possession of the slaves, A should repay the money: 
Held, that this was only a conditional sale, and if B 
failed to get the negroes, there was no sale, and A 
holds the money for B’s use, and B may recover it, 
and it is not a debt, the consideration of which is a 
slave or slaves. Kimbrough vs. Worrill.......ceccsseees 119 


2. When two or more parties are engaged in the same 
illegal transaction, in violation of the supreme law of 
the land, and one of them is injured by the careless- 
ness or negligence of the other, the Court will not 
lend its assistance in favor of either party to recover 
damages. The maxim of the law in all cases is, “ Jn 
pari delicto potoir est conditio defendentis et possiden- 
tis.” Wallace, superintendent, vs. Cannon... 199 


3, When A applied to the landlord to lease the premises 
for three years, which was refused, but it was agreed 
that he might rent for one year, and that the written 
lease should be executed at another time, and A laid 
down his notes for one year’s rent on the landlord’s 
table; which A afterwards claimed as the evidence 
of the contract, the notes not having been returned: 
Held, that the language used in the notes must be 
taken most strongly against A, and that the expres- 
sion in the notes that they are for the rent of the 
store occupied by A, will not embrace a lot adjoining 
the store-house, fenced off to itself, which usually went 
with the store before it was so fenced. McBurney vs. 


MN scsi viccitiriciwniniotts ditvedidaditiotie Adie 261 
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4. When A sold to B a stock of merchandize in con- 


sideration that B. would pay a certain debt of $500 00 
due by A, to which B was security, and in further 
consideration that B would pay the debts due by A 
for the stock of goods, which amounted to $1,500 00; 

Held, that the mode of payment was part of ‘the con- 
sideration, and that even as to the $1,500 00 A has 
no right of action against B until he fails or unreason- 
ably delays to pay the debts due by A for the stock of 
goods.. Watkins vs. Pope...csccccresers petesininnnes ar 


CONTRIBUTION. 


When a fi. fa. against two joint obligors, mutually in- 


terested in the “consideration, is satisfied by the sale of 
the property of one of them, the other is indebted to 
him for contribution according to the equitable rights 
of the two in the original contract, and the creditors 
of the obligor whose property has been sold, may 
reach this obligation to contribute, by process of 
garnishment, and have, therefore,a remedy at law. 
Kilgo vs. Castleberry......+. iescensen iinbatines mercer ere 


CORPORATIONS. 


1, When an attachment was levied upon fifty shares of 


capital stock of a corporate company, and sold at 
sheriff’s sale, it was the duty of the sheriff to give a 
certificate of purchase to the highest bidder, and on 
presentation of such certificate to the proper officer of 
the corporation, it was his duty to make the necessary 
transfer of the stock to the purchaser on the books of 
the company. In such case, the sheriff does not put 
the purchaser in possession, but the proper officer of 
the corporation is, pro hae vice, a public officer under 
the Code, charged with that duty, and if he refuses to 
do it, mandamus is the proper proceeding to compel 
its performance. Bailey vs. Strohecker.......scc0e0ee+ ° 


2. A municipal corporation, the owner of a market, the 


stalls of which it rents, is bound to keep the pave- 
ment in front of the stalls in a safe condition, and if 
a citizen of the corporation is injured through neglect 
of this duty, by the officers of the corporation, the 
corporation is liable te the extent of the injury re- 


ceived. JL. and A. of Savannah vs. Cullins and wife. 334 
3. Where a voluntary society applies for a charter and 


is incorporated to support its objects, the acceptance 
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' of the charter subjects it to the supervision of the 
proper legal authorities having jurisdiction in such 
eases. Waring vs. The Geo. Med. Society .........04. 


4, The Georgia Medical Society is a private civil cor- 
poration, and the corporators have a property in the 
franchise, of which they cannot be deprived without 
due process of law. Ibid. 


5, The ninth by-law of this corporation is a legal and 
proper one, in view of the objects of the society: but 
the society has not an uncontrollable discretion in its 
construction and enforcement. When a proper case 
is made the Courts are to construe it, and judge of 
the legality of the action of the society under it. Ibid. 


6. The superior Court of Chatham county, where this 
corporation is located, has the visitorial power over 
it, with authority to redress any wrongs which the 
corporation may inflict upon its members. J bid. 

7, Where a corporator has a clear legal right, which 
has been violated by the corporation, and he has no 
other adequate legal remedy, he is entitled to relief 
by mandamus. Ibid. 


8, The record in this case shows that the society cen- 
sured Dr. Waring for doing that which the law not 
only authorizes but encourages, and the return to the 
mandumus nisi shows no sufficient cause for his ex- 
pulsion. He is, therefore, entitled to a peremptory 
mandamus commanding and compelling the society to 
restore him to all his rights and privileges as a cor- 
porator. Ibid. 


Co-opticors. See Joint Obligors. 
Costs. See Fees. 
See R. S.C. 16, 17,18. R. 23, 55. 


CRIMINAL LAW. 


1. Before refusing to continue a criminal case, the Judge 
should inquire what diligence has been used by the 
accused, when he learned that the witness would tes- 
tify to a material fact, what opportunity he had had 
for preparation, when the transaction occurred, etc., 
and if the showing appears to be bona fide made, 
time should be given. JWhitley vs. The State........+. ; 

2, When negroes were, as tales jurors, put upon the 
prisoner, and he challenged the array, and, by con- 
sent, the negroes were put off the jury, and the pri- 
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soner made no further objection to the panel, his 
challenge to the array was waived. Ibid. 


3. Dying declarations of opinions, not facts, are inad- 
missible as evidence. Ibid. 


4, When the charge of the Court assumes certain things 
as facts, and is in such shape as to intimate to the 
jury what the Judge believes the evidence to be, and 
that they made defendant guilty, a new trial will be 
granted. Ibid. 


5. The bill of indictment contained but one count, which 
was for murder. The jury returned a verdict of 
guilty of “involuntary manslaughter,” which was 
received by the Court, and the jury discharged. A 
motion was made in arrest of judgment, on the 
ground that there are two grades of involuntary 
manslaughter, one punishable as a felony, the other 
by less punishment: Held, that the motion should 
have been sustained by the Court. Thomas vs. The 
Slate ...++0 bi anenencicaiiaieintetiien pruning aeaunnniies ‘ 


6. Upon the trial of a defendant who was indicted for 
burglary under the Code, for breaking and entering 
a store-house, alleged to be the property of certain 
parties therein named: Held, that parol evidence of 
the fact that the parties named in the indictment 
were in the possession of the store-house under a 
written contract of lease at the time of the alleged 
burglary, was sufficient to sustain the allegation of 
ownership of the premises, in the indictment, without 
the production of the written contract of lease. Hous- 
ak 6, FRO ROMS vs sccnsstisnsnneseorsann $6 Rellewenens wiceana 


7. Where two persons were indicted for a riot, under 
the 4441st section of the Code, and. the name of one 
of the defendants was spelt Land, in one part of the 
indictment, and Lance, in another part of it: Held, 
that upon the trial of one of the defendants separate- 
ly, although the evidence showed that the name of 
his confederate was Lance, yet there being no doubt 
as to the identity of the man, whether he was called 
by the one name or the other, conviction was right 
under the facts of the case. Davenport vs. The State. 


8. When a party has been discharged and acquitted by 
the order of the Court, as provided by the 4554th 
section of the Code, of an offence for which he was 
indicted, and is afterwards indicted a second time for 
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the same criminal acts as alleged in the first indict- 
ment, though under a different named offence, he may 
plead his discharge and acquittal under the first in- 
dictment, in bar of the second. Holt vs. The State. 


9, A witness for the State, in a criminal case, who, in 
obedience to a subpena served upon him while tem- 
porarily in this State, actually comes from his home, 
in a distant State, where he resided when the subpena 
was served upon him, and testifies in the cause, is en- 
titled to mileage from the county treasury, for the 
whole distance traveled in coming from and returning 
tohis home. Dutcher vs. J. J. Fulton Co.....0000- sees 


10. It is too late after arraignment, and the case is 
before the jury, to object to an indictment on the 
ground that it fails to allege the residence of the de- 
fendant. Long 08. The State.......ccccccccccogesssesceses ‘ 


11. The plea of insanity, provided for in section 4234 
of Irwin’s Code, is, in its nature, a plea, the object of 
which is to prevent a trial on the merits, and though 
it may cover insanity at the time of the act, its essence 
is that the prisoner is insane at the trial, and it must 
contain that allegation. Ibid. 


12. It is not error for the Court, in a criminal case, to 
refuse to charge the jury that if from any cause 
they have doubts of the prisoner’s guilt, they must 
acquit, and to charge instead, that any cause is too 
sweeping, but that if they have any reasonable doubts 
which arise from, or grow out of the evidence, they 
must acquit. Ibid. 


13, The jury, in a murder case, have no right in this 
State authoritatively to recommend, in lieu of the 
death penalty, imprisonment for life, except in cases 
where the conviction is founded solely on circumstan- 
tial evidence, and it is no ground for a new trial 
that the Judge in this case said to the jury, “if there 
are palliating circumstances, or good legal reasons, 
you may so recommend.” Ibid. 


14, Any person who shall erect or continue, after notice 
to abate, any nuisance, which tends to annoy the 
community or injure the health of the citizens in 
general, or to corrupt the public morals, is liable to 
indictment under the Penal Code of this State. The 
legal offence of continuing a nuisance is not complete 
before notice to abate. And until the notice is given, 
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and the legal offence is complete, the city authorities 
have power as a police regulation, to punish for the 
continuance of such nuisance, as would subject the 
offender to indictment after notice to abate. But 
when the offence against the Penal Code is complete, 
they have only the power to bind over the offender to 
the proper Court, to answer for the offence. Vason 





08, AMM ic cnscivessunaneccnvnens ditseplaarwasndubaeds sieant 542 


15. A landlord who has leased premises to a tenant is 
not liable for a nuisance maintained upon the premi- 
ses, by the tenant, during the lease. If the nuisance 
existed upon the premises when the lease was made, 
the landlord is liable. Ibid. 


16. Penal laws are to be construed strictly in favorem vi- 
tae. Sec. 4251 of the Code declares that, “ Any person 
convicted of the offence of insurrection or an attempt 
at insurrection, shall be punished with death ; or if 
the jury recommend to mercy, confinement in the 
penitentiary for a term not less than five nor more 
than twenty years:” Held, that this prescribes no 
penalty for the offence of an attempt to incite insurrec- 
Cem. “GRMN OR. The Bille. noses seccarsesesyesecsensssccess 


17. The penalty for the crime of burglary was changed 
by the Legislature between the commission of the 
crime by the defendant in this case and the time of 
his trial: Held, under section 4570 of the Revised 
Code, that the defendant was properly prosecuted 
and punished under the laws of force at the time the 
crime was committed. Jordan vs. The State ......... 


Custopy oF OFFICE Papers. f&. 18 and 19, and 46, 
and 8. C. &. 5, 11, 24, 25. 


DAMAGES. - . 


When two or more parties are engaged in the same 
illegal transaction, in violation of the supreme law 
of the land, and one of them is injured by the care- 
lessness, or negligence of the other, the Court will 
not lend its assistance in favor of either party to 
recover damages. The maxim of the law in all such 
cases is, “ In pari delicto potior est conditio defendentis 
et possidentis.” Wallace Supt. vs. Cannon ....0e.ee00 


See Measure of Damages. 
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DECISIONS OF SUPREME COURT. . 


j, A bill was filed, to enjoin a writ of possession in an 
ejectment case, after the judgment therein had been 
afirmed by the Supreme Court, alleging that the Su- 
preme Court had, in its judgment, mistaken or over- 
looked material facts: Held, that the bill was proper- 
ly dismissed on demurrer. Russell vs. Slaton.......++. 195 


2, The judgment of the Supreme Court in a case, is a 
judgment affirming or reversing the judgment below, 
and is final and conclusive between the parties on the 
matters involved in that trial. The opinion of the 
Court, on the law of the case, does not stand on the 
same footing, and may be overruledjafter argument, 
if shewn to be erroneous, even if unanimous, Jbid. «+ 


Defense R., 24; Default R., 23. 
DE MINIMIS. See Charge of the Court, 3. 
DEMURRER. See Equity, 1, 3. 
DE SON TORT. See Evecutors de son tort. ; 
DEVISE. See Will. 
DISCRETION OF JUDGE. 


See Alimony, 1, 2; Continuance, 6; Garnishment, 3, 7; 
Injunction, 1; Equity Pleading and Practice, 1; 
R.,1, 27; and R. 8. C, 21. 


DISTRIBUTION OF ESTATES. 


1, The heirs-at-law of an estate may, as between them- 
selves, divide the estate by agreement, without admin- 
istration ; but, as against creditors, if they convert to 
their own use the personal effects, they are executors 
de son tort, and are liable as such. Barron vs. Bur- 

NR AE OE, oc on os nnaynesenne dar canse+seanee eee 264 


2, Although, under the Code, executors de son tort can 
not get credit for any debt they may have paid ; yet, 
if, in good faith, they have furnished the widow her 
year’s support, according to her circumstances in life, 
and this has exhausted the effects they have used, they 
are not liable, except for the excess. The claim of 
the widow is not a debt, but a special provision al- 


VoL. Xxxxvui—47. 
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lowed by law, in preference to any liens or debts held 
by creditors, Ibid. 


3. A money legacy left to the executor of a will, though 
expressed to be “in addition to the usual commissions 
obtained by law, and as a full compensation for any 
extra trouble he may have in executing the will,” is 
a general legacy, and can not, as a legacy, be exempt- 
ed from abatement with other general legacies, in case 
of a deficiency of assets. Clayton vs. Akin.... .. 100... 


4, When a testator, in a single item of his will, gave to his 
wife $1500 00 in money, various articles of personal 
property, and a life-estate in a certain house and lot, 
and its appurtenances, with the privilege, if she so 
desired, to take $1,000 00 in money instead of the 
life-estate in the house and lot, and in a subsequent 
item distinctly declared that the “legacy” left his 
wife was in lieu of dower. The word “ legacy,” in the 
last item, covers all the several bequests of the first, 
and, should she prefer the $1,000 00 in lieu of the 
life-estate, and elect to take her “legacy” in lieu of 
dower, she takes all the several bequests in her chara- 
cter as doweress. Ibid. 


. When a legacy left to a wife is expressed to be in lieu 
of dower, and she elects to take the “legacy,” she 
takes it as a quasi purchaser, and ina contest between 
her and other legatees, whether general or specific, she 
can not be called upon to abate with them, to make 
up a deficiency of assets. Ibid. 

6. A legacy in Georgia may be adeemed, by the delivery 
of the property to the legatee, during the life time of 
the testator, and if it be so adeemed, it does not pass 
under the will, and is not subject to abate on a de- 
ficiency of assets. Ibid. c 

7. Whether a legacy has been in fact adeemed, is a ques- 
tion of fact to be left to a jury, under the evidence in 
the particular case. The “delivery” to the legatee 
must be of such a character as to show that it was the 
intent of the testator to part at the time irrevocably 
with his dominion over the property. Ibid. 


or 


DIVORCE. See Alimony. 


DOCKETS. 
See R., 26, 27, 54, and R. S. C., 10 to 22, inclusive. 
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DOWER. 


1. When the husband of a married woman died seized 
and possessed of a tract of land, having the legal title 
thereto, the widow is entitled, under the provisions of 
the Code, to her dower therein; and the vendor’s 
equitable lien for part of the unpaid purchase-money, 
which was not enforced during the lifetime of the 
husband, will not override or defeat the widow’s legal 
right to her dower in the land. Harris, J., dissent- 
ing. Clements vs. Bostwick et Al......sseccsecseserecessees 1 


9. Where one who holds land adversely to the widow’s 
right of dower, but who was not notified of the appli- 
cation, comes in, at the return term of' the commission, 
and contests the return, he can not object to the order 
of the Court appointing the commissioners, on the 
ground that one of them was not a free-holder. 
Msn: Oty: FO 00 sncnseiiencseminssesranpinsoaninpeviiags 235 


3, When, in an issue on the return of commissioners to 
lay off dower, the applicant opened the case by proof 
to sustain the return, and the contestant replied with 
proof attacking it, it is too late for the contestant to 
claim that he has a right to open and conclude the 
argument before the jury. J bid. 


4, In an issue on the return of commissioners to assign 
dower, it is error for the Court to charge the jury, 
that in estimating the value of the Jand, (other than 
the dwelling-house and curtilage,) they ought not to 
consider improvements, such as log dwellings, ete., 
“unless these improvements are of considerable value, 
such as a two-story house, ete.” Ibid. 


. When a testator, in a single item of his will, gave to 
his wife $1500 00 in money, various articles of per- 
sonal property, and a life-estate in a certain house and 

) lot, and its appurtenances, with the privilege, if she 

so desired, to take $1000 00 in money instead of the 

life-estate in the house and lot, and in a subsequent 
item distinctly declared that the “legacy” left his wife 
was in lieu of dower: Held, that the word “legacy,” 
in the last item, covers all the several bequests of the 
first, and, should she prefer the $1000 00 in lieu of 
the life-estate, and elect to take her “ legacy” in lieu 
of dower, she takes ail the several bequests in her char- 
acter as doweress. Clayton vs. Abin ....ceceseceeeceee .- 820 


320 





or 











735 INDEX. 


Dutry—of Attorneys, R., 6, 9. 
of Clerks, R., 16 to 19 inclusive, and R. S. C, 
11, 15, 19, 24, 25, 27, 28. 
of Sheriffs, R., 52, 58, 54. 
of Surveyor, R., 55, 58. 


DYING DECLARATIONS. 
See Criminal Law, 3. 





EJECTMENT. 


1, An adverse possession of real estate, under written 
evidence of title, from the 5th of November, 1856, 
until the 24th of September, 1867, gives a good title 
against all persons not under disability to sue. Pol- 
lard, tenant, 08. Tidtlihs TGQ? <on0vasass psnaedenagseresessoontes 439 


2. Since the Ist of January, 1863, the time when the 
Code went into operation, there has not been any 
statute of limitations in this State, as to suits for real 
property. An actual adverse possession, under written 
evidence of title, for seven years, gives a good pre- 
scriptive right as against all persons not under disa- 
bility to sue. Ibid. 


3. A deed unrecorded can not be given in evidence as 
color of title without proof of execution. Hightower, 
tenant, vs. Walliams et Gl...s 00060 orccees se vscccacereescscens 597 


4, When both parties derive title from the same person, 
plaintiff in ejectment need not show title into such 
person. Ibid. 


5. A purchaser at sheriff’s sale, under a mortgage fi. fa., 
will be protected when the rule absolute shows upon 
its face that the rule nisi was served upon the mort- 
gagor according to law. Ibid. ~ 


6. Service in such case, acknowledged by a general agent, 
without special authority, will be sufficient to protect 
the purchaser at sheriff’s sale, in an action of eject- 
ment, when the plaintiff in ejectment, who purchased 
from the mortgagor after the date of the mortgage, 
was in Court when the rule absolute was taken, and 
made no objection. Ibid. 


7. A grant issued to Isaac O. Holland, orphan. It 
appeared by parol that there was no such person as 
Tsaac O. Holland, orphan, in the district at the time 
of giving in for draws, but that Isaac O, Holland’s 
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orphan, Mary Holland, was in the district, and did 
give in for adraw: Held, that parol evidence of these 
facts may be given to the jury, not to prove a mis- 
take in the name of the grantee, but to give effect to 
the grant, by identifying the person intended as the 
grantee. Tuggle and Wife vs. McMath et al..........+. 648 


EMANCIPATION. 


1. By the laws of South Carolina, as they existed in 
1835, a will practically emancipating slaves was in- 








h valid, so far as such object was concerned ; but other 
‘ bequests, in the same will, were not affected thereby. 
e Caruthers and wife vs. Corbin, Eax’or, et dl..sccceee sevee 75 
" 2, When a testator, who died in 1853, by will, directed 
» 439 that his executors cause to be removed to a free State, 
e and there emancipated, his negro boy John, and that 
the executors pay the expense of his removal, and for 
l his reasonable support and schooling, until he is put 
n to a trade, and when, if he do, he reaches the age of 


- twenty-one years, they invest and secure, for -his 
- benefit, as they may deem hest, the sum of three 
thousand dollars, to be raised out of the estate : Held, 
that such devise constituted a legal trust, which 
neither contravened the policy of the State at that 
597 time, nor the present time. Green Ex’or vs. An- 
GMOAE cacecvetunesucqaseces encase éngahcganssabensevacstameehe 655 


3, It was the duty of the qualified executor, to execute 
this trust, and his failure to do so, till after John was 
twenty-one years of age, and his detention in Georgia, 
z as a slave, by the executor, did not destroy the trust, 
a or prevent its execution at a later period. Equity 
- considers that done which ought to be done, and 
directs its relief accordingly. bid. 








_v- 
> 


) 4, Slavery having been abolished in Georgia, and free- 
dom having come to John, when he was not permitted 
to go to it, as directed by the will, and promised by 
the executor when he assumed the trust, he being 
sui juris, with the right to litigate, in the Courts of 
this State, may, in his own name, (as he: is over 
twenty-one years of age), proceed, in a Court of 
equity, to compel the execution of the trust, in ac- 
cordance with the will, or as nearly so as the 

» changed eondition of the country will permit, and to 
recover, not only the legacy, as provided by the will, 
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but such reasonable compensation, for the support and 
education, which the will gave him, as the Court may 
find due and unpaid. Ibid. 


5. While a freedman may, in the Courts of this State, 
enforce any legal equity which was created in his 
favor, while a slave, that did not then contravene the 
policy of the law, he cannot maintain an action for 
injuries which he may have received, or for wages on 
account of labor done by him, while he was a slave. 


Ibid. 
ENDORSERS. See Novation. 
EQUITY. 


1. When a bank made an ‘assignment of its assets for 
the benefit of its creditors, and a large portion of the 
assets was in money, and securities convertible into 
money, at a market value, and a creditor, nearly 
twelve months after the assignment, filed a creditor's 
bill, charging that, six months after the assignment, 
and again, shortly before the filing of the bill, he had 
demanded his share of the cash assets from the as- 
signees, and they had refused to pay him, unless he 
would release the bank from the whole of his claim, 
and the bill prayed an account: Held, that the bill 
was not demurrable. If there was complication or 
cause for further delay, it ought to be set up by way 
of defence; it cannot be assumed. Dobbins et al., vs. 
BEE Weee che ibe pa ncajpnrtncecs suddnduneavnpendadietbes 


. M. purchased of W. a tract of land on time, giving 
his note for the purchase-money, and taking the 
vendor’s bond for titles, went into possession of the 
same, made valuable improvements upon the land, 
and afterwards L., a married woman, purchased the 
property as her separate estate from M., and paid the 
original purchase-money to W., the original vendor, 
who executed a deed to M., and M., the first pur- 
chaser of the land, executed a deed to L., the mar- 
ried woman, receiving the sum of $31,000 00, in 
Confederate money. Subsequently the land was levied 
on to satisfy a judgment obtained against M., the 
first purchaser of the land from W., in favor of H., 
and was advertised for sale as the property of M. 
L. filed her bill on the equity side of the Court, en- 
ioining the sale, and praying a perpetual injunction 
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against the sale thereof, on the ground that, in view 
of the facts of the case, the land was not subject to be: 
sold in satisfaction of the creditor’s judgment. The 
Court below decreed a perpetual injunction: Held, 
that the judgment of the Court below, perpetually 
enjoining the judgment creditor, was error; that the 
Court below, upon the state of facts presented, should 
have ordered and decreed that the land be sold, and 
out of the proceeds of such sale, Mrs, L. be first paid 
the amount of the original purchase money, to which 
W. would have been entitled under his contract, with 
interest thereon up to the time of sale, and that the 
balance of the proceeds of the sale of the land be paid 
to the judgment creditors of M., according to their 
legal priority, in existence prior to Mrs. L.’s pur- 
chase of the land. Huie et al. vs. Loud.......0..00.c000 101 
3, When a bill was filed to enjoin a writ of possession 
in an ejectment case, after the judgment therein had 
been affirmed by the Supreme Court, alleging that the 
Supreme Court had, in its judgment, mistaken or 
overlooked material facts in the record: Held, that 
the bill was properly dismissed on demurrer. The 
judgment of the Supreme Court in a case, is a judg- 
ment affirming or reversing the judgment below, and 
is final and conclusive between the parties on the mat- 
ters involved on that trial. The opinion of the Court, 
on the law of the case, does not stand on the same 
footing, and may be overruled, after argument, if 
shown to be erroneous, even if unanimous. Russell 
00, MAO 0. oi cciisiiecsisee LtTdtcGb LN ticked es 195 
4, Plaintiff in the Court below sold to defendant four 
bales of cotton while Confederate money was the cur- 
rency, and had a market value, and was to receive 
that currency in payment. Defendants delayed pay- 
ment till after the Confederate armies had surrendered, 
when one of them, with knowledge of the surrender, 
visited the plaintiff at his residence in the country, 
and paid the debt in Confederate currency, at a time 
when plaintiff swears he had no knowledge of the 
surrender: Held, that, in such cases, it is a question 
proper for the jury to determine whether defendant 
practiced a fraud upon plaintiff, by taking advantage 
of his ignorance, and misleading him, and inducing 
him to receive the notes in payment, when defendant 
_ knew they were in fact of no value by reason of the 
failure of the Confederacy. If plaintiff was induced 
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by fraud to take the notes, and they had ceased to 
have any market value, when he learned the fact 
of the surrender, he was not bound to tender them 
back to defendant to enable him to maintain an action 
for the amount due him for the cotton. Blalock et al., 
08, Phillips...cescisccasies Riis dbo Abba Neaa Aly deede ogsuebtian 


5. The minor legatees under a will, who are not the chil- 


dren of the testator, have no right in a case pending 
in Chancery, upon a Dill filed by the executor for 
direction, to an interlocutory order, setting apart 
money for their support, unless the estate is solvent, 
and able to pay all just debts, and leave a sufficient 
fund out of which to pay the sum necessary for their 
support. And it was error in the Chancellor to grant 
said order when the solvency of the estate was denied, 
till it had been ascertained by the report of a Master 
in Chancery, or in some other legal way, that there 
would be a fund after the payment of the debts of the 
estate. Williams et al., vs. Mobley, Ea’r......000 ses 


. Where A purchased lands from .B, and took bonds 


for titles, and went into possession, and the evidence 
raised a presumption that he paid part of the purchase- 
money, and A while in possession, sold to C, and 
received the purchase-money in full, and gave Ca 
bond for titles, and delivered to him the grants from 
the State to the land, and agreed to deliver the pos- 
session at a future day, and A afterward sold the same 
Jand to D and A, and D went to B, and paid off the 
balance of the purchase-money due from A to B, and 
B made a deed to D, and the jury found that D had 
notice of the purchase by C when he bought of A: 
Held, that A, by his purchase from B, had an equity, 
which he could sell to C, and that D having purchased 
with notice, and having obtained the legal title, held 
it as a trustee for C, upon the payment to him by C, 
of the balance of the purchase which he paid to B, 
GU GRE OE Wiha, C8. LAINE a tconshain ses 9psoteondgasennne <b seant 


7. When a bill was filed for a new trial, in an action of 


ejectment, on the ground that the witness by whom 
the defendant proved adverse possession for the legal 
period, has since refreshed his recollection, and will 
now testify that he was mistaken as to the time when 
the possession commenced, and the bill was dismissed 
for want of equity, and that judgment was affirmed in 
this Court ; a motion for a new trial, made at a sub- 
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sequent term of the Court in the same case, on the 
same ground, will not be entertained by the Court. 
The question is res adjudicata. Baldwin vs. McCrea 650 


See Injunction. 
EQUITY—PLEADING AND PRACTICE. 


1. The exercise ‘of the discretion of a Chancellor in re- 
fusing to appoint a Receiver, will not be controlled 
except when it is abused. Reid vs. Reid et al. ........ 24 


2, A bill filed by the factor, and sanctioned, granting a 
ne exeat against one charged to have a portion of the 
crop in possession, as agent of the planter, and re- 
quiring him to produce the same, that it may be sub- 
jected to the lien, ought not to be discharged on the 
coming in of the answer, not denying the plaintiffs’ 
equity, except on information and belief, even though 
supported by an affidavit, setting up title in the 
affiant to the crop, especially when the affidavit does 
not deny notice of the lien. Byrd and Coker vs. 
Johmaon and Cai, BOL. sccciisectistiicdavde Nib ribtes 113 


3, If the complainant, in a bill in equity, intends to 
waive the answer of the defendant under oath, he 
must so state distinctly. The statement that he is 
able to prove the allegations in his bill, without the 
answer of the defendant, is not a compliance with the 
Code. If complainant waives an answer under oath, 
the answer filed, is not evidence. It may be used, 
however, as an admission of record, and complainant 
is not bound to prove any fact admitted. But when 
so used, the admission must be taken, together with 
any qualifications or explanations accompanying it. 
Woodward va. Gates et al, ..sccorsccovcee stsneee-cevsseeee 205 


4, When A, a warehouseman, files a bill against B and 
C, partners, also warehousemen, alleging that they, as 
factors for D, had, in conjunction with D, illegally 
got possession of certain cotton which had been stored 
with A by various persons, and had removed it out of 
this State, to be sold on D’s account, and prayed that 
B and C be enjoined from paying the proceeds to D, 
and that they be decreed to account to A for the value 
of the cotton: Held, that this is a bill for account, 
and, that the true owners of the cotton (A’s principals) 
ought to be parties to the bill. Pierce et al., vs. Bruce 
© Cen osshiicrccvsscenrsedse csie cestenbikweycssuthahequdaliens 44} 
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4, In equity, all parties at interest must be made parties 
to a bill, if they be within the jurisdiction, and when 
a bill is filed against two partners, who are both 
served, and answer, (the bill praying an account for 
partnership acts,) and one of the partners dies: Held, 
that his personal representatives must be made par- 
ties to the bill, unless it affirmatively appears that he 
died non-resident, and that the estate has no interests 
in this State. Ibid. 


5. Mere general charges of fraud, without specification 
of fraudulent acts, are not sufficient to give a Court 
of Equity jurisdiction to set aside a sheriff’s sale. 
Ege 06, CHU sas mans bacgennssstacngavdenntebiwns ane 


6. When A commenced his proceeding against B, under 
section 4000 of the Code, as an intruder, and B filed 
a counter-affidavit, which was accepted by the sheriff, 
and returned to the Superior Court, and an issue was 
made up, and A afterwards sold the land in dispute 
to C, who filed a bill against B, which B answered, 
and set up equities which entitled B to a hearing, and 
C then moved to dismiss his bill, which was refused 
by the Court, which judgment was not excepted to: 
Held, that equity having obtained jurisdiction and 
control of the case, will hold it for adjudication. 
Weyley vs. Wirilley 6 Gh. <0. sacerees sey ncecngs 


EVIDENCE. 


1, In a proceeding to reform a deed, on the grounds of 
fraud and mistake, the declarations of the grantor, 
made subsequent to the execution of the deed, and 
in the absence of the grantee, are not admissible to 
prove a mistake in the deed, which may be corrected 
in equity. Adair, administrator, vs., Adair, executor. 


2. Before an instrument can be reformed, it must be 
shown, by clear and satisfactory evidence, that either 
by accident, fraud or mistake, the written instrument 
does not contain and express what the parties intend- 
ed it should contain and express at the time of its 
execution. (R.) Ibid. 


3. Dying declarations of opinions, not facts, are inad- 
missible as evidence. Whitley vs. The State..,.......... 


4, The public laws of the several States of the United 
States will be judicially recognized by the Courts of 
this State, when published by authority of the re- 
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spective States; or may be proved, as required by 
law, under the great seal of the respective States. 
Sims vs. Southern Express Company.....sssecseccececees 


5. Upon the trial of a defendant who was indicted for 
burglary under the Code, for breaking and entering 
a store-house, alleged to be the property of certain 
parties therein named: Held, that parol evidence of 
the fact that the parties named in the indictment were 
in possession of the store-house under a written con- 
tract. of lease at the time of the alleged burglary, was 
sufficient to sustain the allegation of ownership of the 
premises, in the indictment, without the production of 
the written contract of lease. Houston vs. The State. 


6. In an action for waste, a witness should state facts, 


and while he may give his opinion, accompanied by 
the facts upon which it is predicated, as to the num- 
ber of acres from which the timber has been cut, the 
value of the land before and after it was cut, the 
whole number of acres in the tract, the proportions 
of timbered land and the like ; it is error in the Court 
to permit him to give, in evidence, his opinion that the 
estate of the remainder-man has been damaged a cer- 
tain amount by the defendant. It is the province of 
the jury to draw, from the facts stated, their own con- 
clusion, as to the amount of damage, if any, sustained 
by the plaintiff. Woodward vs. Gates et dl........000 


7. If complainant waives an answer under oath, the an- 


swer filed, is not evidence. It may be used, however, 
as an admission of record, and complainant is not 
bound to prove any fact admitted. But when so used, 
the admission must be taken, together with any quali- 
fications or explanations accompanying it. bid. 


8. The statute of Gloucester, as to the forfeiture, was 


not of force in Georgia prior to the adoption of the 
Code, and it was error in the Court to instruct the 
jury that they might find a forfeiture of the life-estate 
upon evidence of acts, most, if not all, of which were 
done prior to that date. The evidence upon which 
the forfeiture was claimed should have been confined 
to acts of waste since 1st January, 1863. Ibid. 


9, The stringent rules of the English law, relative to 


waste, were not applicable to our condition ; and were 
not embraced in our adopting statute. It is not al- 
ways waste in this State for a tenant-for-life to cut 
growing timber, or clear land. Regard must be had 
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to the condition of the premises ; and the proper ques- 
tion for the jury to decide, under the instruction of 
the Court, will be, did good husbandry require the 
felling of the trees, and were the acts such as a judi- 
cious, prudent owner of the inheritance would have 
committed? Ibid. 


10. When a feme sole gave her note for $50 00, and 
afterwards married in 1862, before the adoption of the 
Code, her husband receiving through the wife prop- 
erty more than sufficient to pay the debt, and the hus- 
band died before any judgment was obtained against 
him for the debt of the wife: Held, that as the par- 
ties were married before the adoption of the Code, 
the husband was liable for the debts of his wife only : 
to the extent of the property received through her, } 
when judgment was recovered against him therefor 
during the coverture. The will was competent evi- 
dence for the purpose of shewing, that the parties 
were married prior to the adoption of the Code in 
1863, as it was dated 31st July, 1862, and recognized 
therein the maker of the note to be his wife at that 
time. Bryan et al., vs. Doolittle.......c.64 ceceeves jon aotn 255 


11. Under the Scaling Ordinance of 1865, the parties 
to contracts made between Ist June, 1861, and 1st 
June, 1865, have the right to give in evidence to the 
jury the consideration of the contract, and the value 
thereof, at any time, and the intention of the parties 
as to the particular currerfey in which payment was to 
be made, and the value of such currency at any time, 
and the verdict and judgment rendered shall be on 
principles of equity. High vs. MeHugh.......0.0..00+ 284 





12. The opinion of one, who for many years has been a 
railroad superintendent, in a matter within the scope 
of his employment, stands upon the footing of the 
opinion of an expert; but he cannot give his opinions 
of the object of a railroad company, with which he 
had no connection, in putting up a particular notice 
on the doors of its cars. Though opinions are not 
generally evidence, yet, when the truth sought to be 
ascertained is matter of opinion, a witness, not an 
expert, may give his opinion, if he states the facts 
upon which it is based. I. & W. R. R. & Co. vs. 
as crctenigarntiasseitiesan po ecauahes su seswanetonasnaeas 409 


13. A card published by the passengers immediately 
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after a railroad collision, is not evidence, as part of 
the res geste. Ibid. 


14. Receipts for money are always only prima facie evi- 
dence of payment, and may be denied or explained by 
parol. Dunnagan et al., vs. Dunnagan et b....00 10006 552 


15. When, in the submission of the law and the facts of 
a case to the Judge, it was agreed that, if the Judge 
should have any doubts upon a question of fact, he 
should submit it to a special jury, and on the trial 
there arose a question of notice to a bank, and it was 
proven that the fact was advertised in two daily 

apers taken at the bank, was known to one of its 
directors, published in a large printed card and circu- 
lated among the business men of the community, and 
painted in large letters on the walls of the store in 
which the goods, about which the dispute arose, were 
kept: Held, that although the cashier and president 
of the bank and one of the clerks denied the notice, 
as witnesses, the Judge might well fail to have such 
doubts as would require him to call in the jury. The 
1st Nat. Bank of Macon vs. Nelson and Co, .....+s000+ 392 


16. A deed unrecorded cannot be given in evidence as 
color of title without proof of execution. Hightower, 
desert, ve, TERM ONS cccassispalintegtqn cary sintitabennen 597 


17, A grant issued to Isaac O. Holland, orphan. It 
appeared by parol that there was no such person as 
Isaac O. Holland, orphan, in the district at the time 
of giving in for draws, but that Isaac O. Holland’s 
orphan, Mary Holland, was in the district and did 
give in foradraw: Held, that parol evidence of these 
facts, may be given to the jury, not to prove a mis- 
take in the name of the grantee, but to give effect to 
the grant, by identifying the person intended as the 
grantee. Tuggle and wife vs. MceMath et dl.w..s020 648 


ExcEpTions.—R. 28. 


“ to security on appeal. R. 1. 
e to claim bond, ete. R. 15. 
” to interrogatories. R. 37. 


EXECUTORS DE SON TORT. 


1, The heirs-at-law of an estate may, as between them- 
selves, divide the estate by agreement, without admin- 
istration, but as against creditors, if they convert to 
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their own use the personal effects, they are executors 
de son tort, and are liable as such. Barron vs, Burney 
Al. rrcvadsciecodeoesige hnckannindsh queatsdgsenstsbsheamebaanes 264 


2. Although, under the Code, executors de son tort can 
not get credit for any debt they may have paid, yet, 
if, in good faith, they have furnished the widow her 
year’s support, according to her circumstances in life, 
and this has exhausted the effects they have used, they 
are not liable, except for the excess. The claim of 
the widow is not a debt, but a special provision allowed 
by law, in preference to any liens or debts held by 
creditors. Ibid. 


3. There being, in this case, no evidence of the actual 
payment, by these heirs, of the widow’s year’s sup- 
port, we reverse the judgment of the Court below in 
refusing to grant a new trial. Ibid. 


Executor denying -deed, vt0.; Bis .co.cecse  sevccccccccceescedes 29 
EXEMPTION FROM DEBTS. 
See Husband and Wife, 2. 
EXHIBITS. See #. R., 4. 


EXPLANATION OF WRITINGS. 
See Evidence, 14, 17. 


EXPRESS COMPANIES. See Common-Carviers. 
FEES. 


A witness for the State, in a criminal case, who, in 
obedience to a subpeena served upon him while tem- 
porarily in this State, actually comes from his home, 
in a distant State, where he resided when the sub- 
poena was served upon him, and testifies in the cause, 
is entitled to mileage from the county treasury, for 
the whole distance travelled in coming from and re- 
turning to his home. Dutcher vs, J. J. Fulton Co.. 214 


FEME. See Husband and Wife. 
FOREIGN LAWS. See Evidence, 4. 
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Of Attorney’s license and affidavit. R. 2, and R.S. C. 1. 


Of affidavit to plea. R. 24. 

Of affidavit as to lost papers. R. 42. 

Of commission for interrogatories, R, 32. 
Of affidavit to answer. E. R. 2. 

Of judgment. R, 38. 


FORMA PAUPERIS—Appeal in. R. 1. 
FRAUD. 


See Confederate Currency, 1. 

See Equity, 4. 

See Equity Pleading and Practice, 5. 
See Arbitration, 1. 

See Laches, 2. 


FREEDMEN. See Emancipation. 
GARNISHMENT. 


1, A bona fide purchaser, for value, of a negotiable 
promissory note before due, has a right to collect the 
amount thereof, notwithstanding the maker had been 
served with a summons of garnishment, requiring 
him to answer what he was indebted to the payee, who 
was the owner of it at the time of the service of the 
summons. In such a case the rights of the purchaser 
are paramount to those of the garnishment creditor. 
Mins, 66 Gib, 08. Weth nis ccnsanyeraceacvonerbopne ontiby paces 

2, The doctrine of lis pendens does not apply to nego- 
tiable securities not due. Ibid. 

3, Where the Court below ordered a garnishee to per- 
fect an answer to which exceptions had been filed, 
and the garnishee neglected to answer until the gar- 
nishment was called, on the motion docket, at. the 
next term after the order had been passed, and even 
then, though present in Court, insisted on leave to 
answer at an adjourned term, which the Court had 
determined to hold, and the Court permitted the 
plaintiff to enter a judgment against the garnishee: 
Held, that this Court will not control the discretion of 
the Judge below, in refusing, at the adjourned term, 
to set aside the judgment, and permit the garnishee 
to answer. Harris vs. Breed & Co. 


297 
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4, When a ji. fa. against two joint obligors, mutually 
interested in the consideration, is satisfied by the sale 
of the property of one of them, the other is indebted 
to him for contribution according to the equitable 
rights of the two in the original contract, and the 
creditors of the obligor whose property has been sold, 
may reach this obligation to contribute, by process of 
garnishment, and have, therefore, a remedy at law. 


BAGO 08, COMM TY vin sasazerivistacesoasecieessesssisecece 512 


5. When A sold to B. a stock of ’merchandize, in con- 
sideration that B would pay a certain debt of $500, 
due by A, to which B was security, and in further 
consideration that B would pay the debts due by A for 
the stock of goods, which amounted to $1,500 00: 
Held, that the mode of payment was a part of the 
consideration, and that even as to the $1,500 00, A 
has no right of action against B until he fails or un-. 
reasonably delays to pay the debts due by A for the 
stock of goods. Watkins vs. Pope....csccscecee covceens 


6. Nor can a general creditor of A, in the absence of 
any fraud or collusion between parties, with intent to 
hinder or defraud the creditors of A, subject by the 
process of garnishment, this obligation of B to the 
payment of the debt the creditor holds against A. In 
such a case A.’s general creditors may, by garnish- 
ment, place themselves in A’s place, with all his rights 
against B, with the additional advantage that they are 
not estopped by A’s own fraud, if there be any, and 
if B has refused, or unreasonably delayed to pay the 
stock-debts, or has failed to perform his contract with 
A, they may recover. Ibid. 


7. When a case of garnishment is called in its order on 
the docket, at the second term of the Court, after the 
service of the summons of garnishment, and after final 
judgment against the defendant, and the garnishee 
has tailed to answer, and the Court allows judgment 
to be entered against the garnishee, this Court will not 
control the discretion of the Court below, (unless in 
extraordinary cases,) in refusing to set aside such 
judgment after it is signed, to allow the garnishee to 
answer. Emanuel vs. Smith & Richmond..........+0 


8. It is the duty of the Court, if the final judgment 
has not been rendered against the defendant at com- 
mon law, or in attachment, to continue the case against 
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the garnishee till after the rendition of such judg- 
ments. bid. 


GLOUSTER—STATUTE OF. See Waste 2, 3. 


GRANT. 
Grant explained by parol. See Evidence, 17. 


HEARSAY. See Evidence, 1, 3, 13. 
HUSBAND AND WIFE. 


1, When a feme sole gave her note for $50 00, and after- 
wards married in 1862, before the adoption of the 
Code, her husband receiving through the wife proper- 
ty more than sufficient to pay the debt, and the hus- 
band died before any judgment was obtained against 
him for the debt of the wife: Held, that as the parties 
were married before the adoption of the Code, the 
husband was liable for the debts of his wife only to 
the extent of the property received through her, when 
the judgment was recovered against him therefor du- 
ring the coverture. Bryan vs. Doolittle......ccsccseseees 255 


Real estate in the town of Monticello, was sold at 
sheriff’s sale, as the property of an insolvent debtor: 
Held, that the wife of the defendant in fi. fa. is enti- 
tled, under the 2013 and 2017 sections of the Code, to 
have $500 00 of the proceeds of the sale, set apart 
and invested in a home for herself and family, against 
a pre-existing creditor. Maxey Jordan & (Co., vs. 
Degg 6 dhivecsiecssciscvesescseavquesesvsxetstine auamedanl 531 


When land was sold under a judgment obtained in 1861, 
the wife could claim no more of the proceeds as ex- 
empt from payment of her husband’s debts than was 
thenexempt by law. WARNER, J., dissenting. Ibid. 


See Dower. 
See Widow. 


rt 


HYPOTHETICAL CHARGE. 
See Charge of the Court, 1. 


ILLEGAL CONTRACTS. 


See Confederate Currency, 5, 6. 
See Contracts, 2. 
Vou, XxxvilI—48, 





a 
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ILLEGALITY. R, 30 and 31. 
IMPAIRING CONTRACTS. 


See Constitutional Laws. 


INFANTS. See Minors. 


INFORMATION AND BELIEF. 
See Equity Pleading and Practice, 2. 


INJUNCTION. 


1, Asa general rule this Court will not control the dis- 
cretion of the Court below in dissolving an injunction, 
unless there appears to have been an abuse of that 
discretion in the violation of the principles of law or 
equity applicable to the facts in the case. S. & O. 
Cant 06h, FE oc ccanisesccrzamagicriiescciney 


2. Bills for a new trial, and to restrain a judgment at 
law, are not favored by Courts of Equity. In order 
to obtain the assistance of the Court in such cases, 
the complainant must shew full diligence, unmixed 
with negligence, on his part. Robuck & Orr vs. Har- 
OE Ev oniis enakicciomnimuienidgete vepeideinen nen sic 


3. When an action was pending in Bibb Superior Court, 
in favor of a plaintiff, who resided in Wilkerson 
county, and the defendant filed a bill in Bibb, charg- 
ing that the note sued on was given for two hundred 
and fifty bales of cotton, which the plaintiff had, by 
fraud and deceit, induced him to buy, but which, the 
day after the sale, was seized by the military authori- 
ties as Confederate cotton, and, by them sent out of 
the State, against the complainant’s consent and efforts, 
but which he had followed to New York, and brought 
his action therefor in the United States Court, and 
had given notice of the action, which was still pend- 
ing, to the vendor, and the bill prayed an injunction 
of the common law suit until the termination of the 
suit in New York: Held, that the bill was properly 
filed. In such a case the Judge may grant a tempo- 
rary injunction, leaving to the defendant his right to 
answer, and move to dissolve, and to have such other 
proceedings taken are as usual in Chancery. Cars- 
well vs. The M. Manufacturing Co......s0+.sssrrereseeces 
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4, Where a plaintiff in fi. fa. had a lot of cotton, mules, 


etc. levied upon, and pending the levy, it was agreed 
between him and the defendant, that he should re- 
lease the property from the levy and return it to the 
defendant, and should enter the execution fully satis- 
fied, in consideration, that defendant would convey to 
him a tract of land, with certain personal property, 
in payment of the fi. fa., and in compliance with said 
agreement, plaintiff released and restored the property 
levied upon, which was sufficient to have satisfied the 


fi. fa., to the defendant, and the defendant delivered 


to the plaintiff possession of the land and _ personal 
property, and turned over to him the title papers, and 
was to make him a deed as soon as they could get it 
drawn, and defendant died soon after, without making 
the deed, and his widow, who was admitted to be in- 
solvent, after the end of the year, finding the premises 
vacant, took possession, claiming the land for her 
husband’s estate, and commenced proceedings in the 
Superior Court to have her dower allowed out of the 
same, there being no legal representative of her hus- 
band’s estate, and plaintiff filed his bill alleging these 
facts, and praying that she be restrained from tres- 
passing upon the land, and from prosecuting her 
action for dower, until a legal representative of the 
estate was appointed: Held, that it was not error in 
the Judge who granted the injunction to overrule a 
motion to dissolve it, and to hold it up, until the 
hearing of the bill, placing his decision on the ground 
of restraining the trespass alone. Webb et al. vs. 
BRAD sn cesctusnencaesenetscaverenteusatesesin sirsidocunioneiaens 


5, An injunction will not be granted for fraud, unless 


the bill sets forth the specific acts of fraud upon which 
it is sought; a general allegation of fraud is insuf- 
ficient. Powell vs. Parker et al......++ sitsenstnemenseitne 


6, An injunction will not be granted to restrain the sale, 


by defendant, of his railroad stock, and the drawing 
of the dividends by him, on the ground that com- 
plainant holds his covenant of warranty of title toa 
lot of land, the title of which is in dispute, in an ac- 
tion of ejectment, when the bill shows that the rail- 
road stock and other property of the defendant, is of 
much greater value, than the sum for which he may 
become liable on his warranty, and there is no charge 
that he is beyond the jurisdiction of the Court, or 
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that he is insolvent, and when no other sufficient equi- 
table ground is stated in the bill. bid. 


. When the Chancellor, on the bill being presented to 
him, ordered that the defendants show cause on a day 
mentioned, why an injunction should not be granted, 
that in the meantime the defendants be enjoined, till 
the further order of the Court, and on the hearing, 
the Judge refused the injunction: Held, that the 
temporary injunction expired of its own limitation 
when the injunction was refused at the hearing, and 
that no vitality could be given to it pending the pro- 
ceedings in this Court, by bond given by complainant, 
which is claimed to operate as a supersedeas of the 
judgment refusing the injunction. did. 


~I 


See Jurisdiction of Superior Court, 2. 
See EF. £&., 1. 


INSANITY.—See Criminal Law. 
INSOLVENT DEBTORS. 


Under the law, as it now stands in this State, an in- 
solvent debtor may make an assignment of his pro- 
perty in trust, bona fide, for the benefit of one or 
more creditors, to the exclusion of others: Provided, 
no trust or benefit is reserved to the assignor, or any 


person for him. Embry and Fisher vs. Clapp......... 
See Husband and Wife. 


INSURRECTION. See Criminal Law, 16. 
INTERROGATORIES. R. 32 to 37 inclusive. 
INTERRUPTION OF COUNSEL. R. 4. 


INTRUDERS. 


1, A Justice of the Inferior Court, on the 26th day of 
October, 1867, had authority, under the law, to ad- 


minister an oath for the removal of intruders upon 
land. Collins vs. Rutherford et al ....ccccscceeeee  ceeeee 


2. The counter-affidavit of the party in possession must 
state that he does, in good faith, claim a legal right to 
the possession of the land. Ibid. 


3. When the affidavit of the party in possession is dis- 


29 
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missed for being in compliance with the law, he will 
not be permitted to file a second affidavit at the Court, 
the Code requiring that he shall at once tender to the 
sheriff the proper affidavit. Ibid. 


4, Under section 4005 of the Revised Code, the admin- 
istrator of the deceased landlord may make the affi- 
davit and institute the proceedings to dispossess a 
tenant who holds over. Moody et al., vs. Ronaldson. 652 


5. When the affidavit is made by the administrator, a 
counter-affidavit filed by the tenant, that he does not 
hold the premises either by lease, rent, at will, by 
suffrance, or otherwise, from said Ronaldson (the ad- 
ministrator) or from any one under whom he claims the 
premises, or from any one claiming the premises under 
him, is a sufficient compliance with the statute, and it 
was error in the Court to refuse to allow the issue 
thus presented to be submitted to a jury, and to order 
the sheriff to proceed to dispossess the tenant. Ibid. 


JOINT OBLIGORS. 


1, When an execution against two joint obligors is 
levied upon the property of one of them, the other 
defendant has a right to buy the property at the sale, 
and he gets the full title of his co-defendant to the 
property. Kilgo vs. Castleberry ......++ 0000 fantbineevss 512 


2. When a fi. fa. against two joint obligors, mutually 
interested in the consideration, is satisfied by the sale 
of the property of one of them, the other is indebted 
to him for contribution according to the equitable 
rights of the two in the original contract, and the 
creditors of the obligor whose property has been sold, 
may reach this obligation to contribute, by process of 
garnishment, and have, therefore, a remedy at law. 
Ibid. 


JUDGMENTS—HOW VACATED. 


Under the 6th section of the 11th article of the Consti- 
tution, motions for new trials, bills of review, or other 
proceeding, to vacate judgments, orders or decrees, 
made since the 19th of January, 1861, must be for 
fraud, illegality, or error of law. That section does 
not relieve one who was cast in his suit, or lost his 
rights by his own negligence. Miller vs. Mitchell, 
BD De cvicscnsdanerstercdiesisieddietmnedeatens boii oniew SER 








754 INDEX. 
JUDGMENT BY DEFAULT. R., 28 and 39, 


JUDGMENTS OF SUPREME COURT. 
See Decisions of Supreme Court. 


JURISDICTION OF COUNTY COURTS. 


Since the organization of the County Court, that Court 
and not the Inferior Court, according to the provisions 
of Irwin’s New Code, had jurisdiction to hear and 
determine the question of the abatement of a nuis- 
ance, caused by a mill-dam, on the 27th December, 
1867. Barrett, Adm’r, vs. Jackson, et al...c.ccccceeeene 18] 


JURIES—Time allowed for striking, #., 41. 
Misconduct of. See New Trial, 5. 


JURISDICTION OF SUPERIOR COURTS. 


1. Where A. bargained to B. certain slaves, which at 
the time were runaway, and B, paid to A. the price 
agreed upon, and it was agreed, at the time, between 
the parties, that if B. did not, by a certain fixed time, 
get possession of the slaves, A. should repay the 
money: Held, that this was only a conditional sale, 
and if B. failed to get the negroes, there was no sale, 
and A. holds the money for B.’s use, and B. may re- 
cover it, and it is not a debt, the consideration of 
which is a slave or slaves. Kimbrough vs. Worrill... 119 


2. ‘The Constitutions of 1861, 1865, and 1868, requir- 
ing cases in equity to be brought in the county where 
one of the defendants, against whom substantial relief 
is prayed, resides, does not apply to bills ancillary to 
suits already pending, which for purposes of injune- 
tion, etc., may be brought in the county where such 
suits at law or equity are pending. When, however, 
the bill prays independent relief, not necessary to an 
adjudication of the matter involved in the original 
suits, the bill, as to that independent relief, is de- 
murrable. Carswell vs. The Macon Manufacturing 

Doinisstnunncndndalineuskesc atin tieniapanlatsiiansthentiesentedel 403 


JURY. 


1. When negroes were, as ¢ales jurors, put upon the pris- 
oner, and he challenged the array, and, by consent, 














18] 


119 


103 











INDEX. 755 


the negroes were put off the jury, and the prisoner 
made no further objection to the panel, his challenge 
to the array was waived. Whitley vs. The State...... 50 


2. The conduct of certain jurors, who, while they were 
charged with the case, conversed with a person not on 
the jury, in presence of a number of others, about 
the case, and used expressions favorable to the right 
of the plaintiff to recover, assigning as a reason that 
defendant, sworn as a witness, had contradicted him- 
self, when in fact he had not, is highly reprehensible, 
and a new trial should have been granted by the Court 
below on that account. Jurors should speak to no 
one, nor permit any one to speak to them, about the 
case, while charged with its consideration. Blalock et 
Ol, 00; POM nsstech tensresuyiudiieecetarenasnennres 216 


3. The jury, in a murder case, have no right, in this 
State, authoritatively to recommend, in lieu of the 
death penalty, imprisonment for life, except in cases 
where the conviction is founded solely on circumstan- 
tial evidence, and it is no ground for a new trial that 
the Judge in this case said to the jury, “if there are 
palliating circumstances, or good legal reasons, you 
may so recommend.” Long vs. The State.........+000 491 


Jury—how stricken, /., 41 
JUSTICE OF THE INFERIOR COURT. 


1, A Justice of the Inferior Court, on the 26th day of 
October, 1867, had authority, under the law, to ad- 
minister an oath for the removal of an intruder on 


land. Collins vs. Rutherford et al.......sseccccseee:seees 29 
JUSTICES OF THE PEACE. 
Duty as to returming Papers........scscescceseseceee cooeeees 40 
KING’S ENEMY. See Common-Carriers. 
LACHES. 


1. When a party did not enter an equal appeal within 
the time prescribed by law, and has otherwise been 
guilty of negligence, a new trial will not be granted 
on account of newly discovered evidence ; more es- 
pecially when the evidence is cumulative, and one of 
the witnesses, of whom the discovery is alleged to 
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have been made, gave evidence on the trial, and the 
other was a clerk of the party moving for the new 
trial, at the time of the transaction, and the motion is 
not made until more than twelve months after the 
rendition of judgment. Iiller vs. Mitchell, Reed & Co. 312 

2. Under the 6th section of the 11th article of the Con- 
stitution, motions for new trials, bills of review, or 
other proceeding, to vacate judgments, orders or de- 
crees, made since the 19th of January, 1861, must be 
for fraud, illegality, or error of law. That section 
does not relieve one who was cast in his suit, or lost 
his rights by his own negligence. Ibid. 


See New Trial, 4. : 
LANDLORD AND TENANT. 


1. Two parties rented a store-house for one year, from 
24th November, 1867, the rent to be paid quarterly, 
and soon after dissolved the partnership, and one of 
them continued the business on his own account for a 
time and died. His administrator obtained an order 
from the Court of Ordinary, authorizing him to con- 
tinue the business for the balance of the year, for the 
benefit of the estate. The widow applied for the 
year’s support, allowed by law for herself and child- 
ren, and the appraisers allowed her $2,700, which 
was made the judgment of the Court of Ordinary, and 
which left the estate insolvent. The other partner 
was also insolvent. The landlord filed a bill, praying 
an injunction against the administrator, to restrain 
him frem turning over the estate to the widow, or 
otherwise disposing of the same till his note was paid: 
Held, that the dissolution of the firm did not affect 
the rights of the landlord, as a tenant can not, under 
our statute, transfer his lease without the consent of 
the landlord ; and the lease, so far as the landlord’s 
rights were concerned, remained partnership property, 
and forms no part of the estate of the deceased part- 
ner till the rent is paid, and that the landlord is en- 
titled to his rent out of the proceeds of the business 
done in the house, or the stock in trade, for the time 
the administrator used the premises, before the estate is 
turned over to the widow of the deceased. Boone vs. 
PUG MEF icicisneseniucsmnién ares Genco dsieiiaaiin wasn 121 


2. A tenant has no right to sub-let the premises without 
the consent of the landlord, and when done with his 
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consent, the sub-tenant is the tenant of the landlord, 
and he, and not the tenant, has a right to proceed 
against the sub-tenant, in case he holds over. JfeBur- 
ney vs. McIntyre....... dd sevenvendhinddninatsisinealveeaa 261 


3. When A., the tenant, sub-let to B., who was also re- 
quired to pay rent to the landlord for the part sub- 
let, and at the end of the year for which they held 
the premises, A. and B. were rivals in securing .a 
lease from the landlord for the ensuing year, and both 
claimed to have rented the premises for the next 
year, and B. remained in possession, the relation of 
landlord and tenant did not exist between them. 
Ibid. 


4, When A. applied to the landlord to lease the pre- 
mises for three years, which was refused, but it was 
agreed that he might rent for one year, and that the 
written lease should be executed at another time, and 
A. laid down his notes for one year’s rent on the 
landlord’s table, which A. afterwards claimed as the 
evidence of the contract, the notes not having been 
returned : Held, that the language used in the notes 
mu:t be taken most strongly against A., and that the 
expression in the notes that they are for the rent of 
the store occupied by A., will not embrace a lot ad- 
joining the store-house, fenced off to itself, which 
usually went with the store before it was so fenced. 
Ibid. 

5, A landlord who had leased premises to a tenant is 
not liable for a nuisance maintained upon the prem- 
ises, by the tenant, during the lease. Ifthe nuisance 
existed upon the premises when the lease was made, 
the landlord is liable. But if the tenant continues 
the nuisance after he obtains exclusive possession and 
control, he alone is liable for its continuance. As the 
landlord, under our statute, is liable for necessary 
repairs on the premises, if the nuisance grows out of 
his neglect to make the repairs, the tenant may make 
them, and set off their reasonable value against the 
rent duethe landlord. Vasonvs. The City of Augusta. 542 

6. Under section 4005 of the Revised Code, the admin- 
istrator of the deceased landlord may make the affi- 
davit and institute the proceedings to dispossess a 
tenant who holds over. Moody et al., vs. Ronaldson.. 652 


7. When the affidavit is made by the administrator, a 
counter-affidavit filed by the tenant, that he does not 
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hold the premises either by lease, rent, at will, by 
suffrance, or otherwise, from said Ronaldson, (the 
administrator) or from any one under whom he claims 
the premises, or from any one claiming the premises 
under him, is a sufficient compliance with the statute, 
and it was error in the Court to refuse to allow the 
issue thus presented to be submitted to a jury, and to 
order the sheriff to proceed to dispossess the tenant. 
Ibid. 


LEGACY. 


See Abatement of Legacies. 
See Ademption of Legacies. 
See Dower. 


LEX LOCI. 


See Liens, 2. 
See Emancipation, 1. 


LIENS. 


1. When the husband of a married woman died seized 
and possessed of a tract of Jand, having the legal title 
thereto, the widow is entitled, under the provisions of 
the Code, to her dower therein; and the vendor’s 
equitable lien for part of the unpaid purchase-money, 
which was not enforced during the lifetime of the 
husband, will not override or defeat the widow’s legal 
right to her dower in the land. Harris, J., dissent- 
ing. Clements vs. Bostwick et al.....cecccecceececseseeeees 


2. Debts due by a deceased executor, administrator, 
guardian or trustee, entitled to priority of payment, 
in the administration of assets, as’ provided by the 
Code, section 2312, and paragraph 4 of section 2494, 
are such only as may be due by persons appointed by 
the laws of this State. Trustees appointed in other 
States are not embraced. Debts due by foreign execu- 
tors, trustees, etc., are to be paid, according to their 
character, as bonds or accounts, etc., the same as if 
owing by others, without any priority on account of 
such character. Harris, J., dissenting. Caruthers 
and wife vs. Corbin, ewecutor, et Al..cscccccseeseseseseees . 


3. A contract between a factor or commission merchant 
and a planter, creating a lien upon the crop of the 
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or 
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latter, for provisions furnished to make it, is not re- 
quired, by the Act of 15th December, 1866, to be 
in writing. The lien is a good one, between the par- 
ties and their agents and purchasers with notice, 
though it be only in parol. Byrd & Coker vs. John- 
ale OR Ciena ican Aiecncniiiadiinn adil ams 


4, Two parties rented a store-house for one year, from 
24th November, 1867, the rent to be paid quarterly, 
and soon after dissolved partnership, and one of them 
continued the business on his own account for a time 
and died. His administrator obtained an order from 
the Court of Ordinary, authorizing him to continue 
the business for the balance of the year, for the bene- 
fit of the estate. The widow applied for the year’s 
support, allowed by law for herself and children, and 
the appraisers allowed her $2,700 00, which was made 
the judgment of the Court of Ordinary, and which 
left the estate insolvent. The other partner was also 
insolvent. The landlord filed a bill, praying an in- 
junction against the administrator, to restrain him 
from turning over the estate to the widow, or other- 
wise disposing of the same till his note was paid: 
Held, that the dissolution of the firm did not affect 
the rights of the landlord, as a tenant can not, under 
our statute, transfer his lease without the consent of 
the landlord; and the lease, so far as the landlord’s 
rights were concerned, remained partnership property, 
and forms no part of the estate of the deceased part- 
ner till the rent is paid, and that the landlord. is en- 
titled to his rent out of the proceeds of the business 
done in the house, or the stock in trade, for the time 
the administrator used the premises, before the estate 
is turned over to the widow of the deceased. Boone 
vs. Strrine, administrator ......ccccceeccccceees decaniditecied cats ‘ 


5. Both plaintiff and defendants in error had issued de- 


tachments against Joseph A. Crew, and each had 
served J. Sibley & Sons with summons of garnish- 
ment. The garnishment in favor of Bruce & Co. 
was first served. Bruce & Co., after Murphy had 
obtained judgment on his attachment, dismissed their 
attachment in vacation. At the next term of the 
Court, they were permitted, with the consent of the 
defendant in attachment, to reinstate their case: Held, 
that they lost their priority over Murphy by dismiss- 
ing the attachment, and that they could not regain it 
by reinstating their case. Murphy vs. Crew et al...... 


~I 
or 
© 


121 
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6. 


The Western and Atlantic Railroad is the property 
of the State, and its incomes are part of the revenue 
of the State. A debt due the road is a debt due the 
public, and is to be paid before “any other debt, lien 
or claim whatsoever,” except funeral expenses, etc., as 
specified by the Code. The State vs. Dickson....... wong 


. M. purchased of W. a tract of land on time, giving 


his note for the purchase-money, and taking the ven- 
dor’s bond for titles, went into the possession of the 
same, made valuable improvements upon the land, 
and afterwards L., a married woman, purchased the 
property as her separate estate from M., and paid the 
original purchase-money to W., the original vendor, 
who executed a deed to M., and M., the first pur- 
chaser of the land, executed a deed to L., the married 
woman, receiving the sum of $31,000 00, in Confed- 
erate currency. Subsequently the land was levied on 
to satisfy a judgment. obtained against M., the first 
purchaser of the land from W., in favor of H., and 
was advertised for sale as the property of M. L. 
filed her bill on the equity side of the Court, enjoin- 
ing the sale, and praying a perpetual injunction 
against the sale thereof, on the ground that, in view 
of the facts of the case, the land was not subject to be 
sold in satisfaction of the creditor’s judgment. The 
Court below decreed a perpetual injunction: Held, 
that the judgment of the Court below, perpetually 
enjoining the judgment creditor, was error; that the 
Court below, upon the state of facts presented, should 
have ordered and decreed that the land be sold, and 
out of the proceeds of the such sale Mrs. L. be first 
paid the amount of the original purchase-money, to 
which W. would have been entitled under his contract, 
with interest thereon up to the time Of sale, and that 
the balance of the proceeds of the sale of the land be 
paid to the judgment creditors of M., according to 
their legal priority in existence prior to Mrs. L.’s pur- 
chase of the land. Huie et al., vs. Loud........c.sese0s 


Although, under the Code, executors de son tort can 
not get credit for any debt they may have paid, yet, 
if, in good faith, they have furnished the widow her 
year’s support, according to her circumstances in life, 
and this has exhausted the effects they have used, 
they are not liable, except for the excess. The claim 
of the widow is not a debt, but a special provision 
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allowed by law, in preference to any liens or debts 
held by creditors. Barron vs. Burney et dl.......00++ 264 


LIMITATION OF ACTIONS. 


1. The Act of the Legislature of 1861, and the Ordi- 
nance of the Convention of 1865, suspending the 
running of the Statute of Limitations in this State, 
are recognized, and made valid by the express pro- 
visions of the Constitution of 1868. Ryan, executor, 
GRAN, Ch, ies nastesisiceviithlicchetiadtinaadeiea 300 


2, An endorsement of a promissory note past due, for a 
valuable consideration, is a new contract, and the 
Statute of Limitations begins to run in favor of the 
endorser only from the date of the endorsement. 


Brown, C.J. Ibid. 


3. The Statute, of Limitations was legally suspended 
for one year by the Act of December, 1860. Browy, 
C.J. Ibid. 


4, The Ordinance of the Convention, passed 1st No- 
vember, 1865, declaring the Statute of Limitations, 
in all cases, civil and criminal, to be and to have been 
suspended from the 19th of January, 1861, and that 
it shall so continue until civil government is fully 
restored, or until the Legislature shall otherwise di- 
rect, has been legalized by the new Constitution, and 
the Ordinance of the Convention of 1868, so, far as 
it does not divest vested rights. This made it valid, 
so far as it was prospective, but whether it could res- 
tore to plaintiff a right of action lost by the running 
of the statute for the full period prescribed by law 


. before it passed, quere. Brown, C.J. Ibid. 


5. Since the Ist of January, 1863, the time when the 
Code went into operation, there has not been any 
Statute of Limitations in this State, as to suits for real 
property. An actual adverse possession, under writ- 
ten evidence of title, for seven years, gives a good 
prescriptive right, as against all persons not under 
disability to sue. Pollard, tenant, vs. Tait, executor... 439 


6. The Ordinance of the Convention of 1865, declara- 
tory of the suspension of the Statutes of Limitations 
since the 19th of January, 1861, and enacting that 
they should continue suspended until civil government 
should be fully restored, inasmuch as it creates no dis- 
ability to sue, did not operate so as to prevent the 
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ripening of a prescriptive title under the Code, so far 
as that title is dependent on a possession since the 1st 
of January, 1863. J bid. 

7. A party setting up a prescriptive right under the 
Code, may tack to his possession, since the Ist of 
January, 1863, a possession, good before that time, as 
part of a defense under the Statute of Limitations, if 
his possession has been continuous. bid. 


8. When a new lessor of the plaintiff is introduced, by 
way of amendment to an action of ejectme nf, the case, 
as to that demise, is to be tried as though ‘the action 
had not been commenced until the date of the amend- 
ment. Ibid. 


LIS PENDENS. 


The doctrine of lis pendens does not apply to he canes 
securities not due. Mims et al., vs. West... ‘ 


LOSS OF PROPERTY. 


As a defense, see Constitutional Laws. 
LOST PAPERS. R., 42 and 43. 
MANDAMUS. 


1. When an. attachment was levied upon fifty shares of 
capital stock of a corporate company, and sold at 
sheriff’s sale, it was the duty of the sheriff to give a 
certificate of purchase to the highest bidder, and on 
presentation of such certificate to the proper officer of 
the corporation, it was his duty to make the necessary 
transfer of the stock to the purchaser on the books of 
the company. In such case, the sheriff does not put 
the purchaser in possession, but the proper officer of 
the corporation is, pro hac vice, a public officer under 
the Code, charged with that duty, and if he refuses 
to do it, mandamus is the proper proceeding to compel 
its performance. Bailey vs. Strohecker.........csesseees 


2. Where a corporator has a clear legal right, which has 
been violated by the corporation, and he has no other 
adequate = ant remedy, he is entitled to relief by man- 
damus. Waring vs. The Georgia Medical Society... 


3. The record in this case shows that the society waoea 
Dr. Waring for doing that which the law not only 





18 
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authorizes but encourages, and the return to the man- 
damus nist shows no sufficient cause for his expulsion. 
He is, therefore, entitled to a peremptory mandamus 
commanding and compelling the society to restore him 
toall his rights and priviliges as a corporator. Ibid. 


MEASURE OF DAMAGES. 


— 


. The plaintiff, in this case, waives the tort committed 
by the defendants in forcibly taking the cotton from 
his gin house, by the form of action brought; and 
can only proceed for the price of the cotton. Blalock 
6 Oy 00. PRR cscs wssguensrsitcsssseniievtssleetemvets 216 


2, If a passenger on a railroad be injured by a collision 
of the trains, and the evidence shows that, though 
the company (or its agents), was guilty of negligence, 
yet the party injured could, by the exercise of ordin- 
ary diligence, have avoided the consequences to him- 
self of that negligence, he is not entitled to recover 
any damages from the company. JZ. & W. R..R. Co. 
90: SORIA cevthgioessecndesteviegenemnsmentcejenenenanens 409 


3, If, in such a case, it appears that both the defendant 
and the plaintiff were guilty of negligence, and it does 
not further appear, from the evidence, that the de- 
ceased could, at the time of the injury, have avoided 
the consequences to himself of the negligence of the 
railroad company, or its agents, he is entitled to re- 
cover; but it is the duty of the jury to lessen the 
amount of their verdict in proportion to the negli- 
gence and want of ordinary care of the passenger. 
Ibid. 


4, Where a suit is brought by a widow, for the homi- 
cide of her husband, under the 2920th section of 
Irwin’s Code, and there is no fault proven on the 
part of the deceased, the rule to be adopted for esti- 
mating the damages, is: The pecuniary damages to 
the wife from the homicide, to be ascertained by in- 
quiring what would be a reasonable support, accord- 
ing to the circumstances in life of the husband, as 
they existed at his death, and as they may be reason- 
ably be expected to exist in view of his character, 
habits, occupation, and prospects in life, and when 
the annual money value of that support has been 
found, to give, as damages, its present worth, accord- 
to the expectation of the life of the deceased, as ascer- 


ee 
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tained by the mortuary tables of well established 
reputation. Ibid. 


5. In this case, the Court feels constrained to reverse 
the judgment of the Court below, overruling the mo- 
tion for a new trial, made by the plaintiff in error, on 
the ground that the Court ‘erred in its charge to the 
jury, as to the rule for estimating damages in such 
cases, and on the further ground, that the verdict of 
the jury was decidedly against the weight of evidence, 
if not as to the absence of ordinary diligence on the 
part of the deceased, to escape the consequences to 
himself from the plaintiff’s negligence, certainly as 
to the amount of damages, iu view of the rule that 
where both parties are at fault, the damages are to be 
diminished in proportion to the negligence and want 
of ordinary care of the party injured. Ibid. 


MILITARY ORDERS. 


There is nothing in any law of this State or in any 
order of the military commander, while the State was 
under military government, which authorizes the Court 
to pay money raised at sheriff’s sale, on the first Tues- 
day in January, 1868, to the defendant in fi. fa., while 
there are judgment creditors claiming it. Battle vs. 
Dalle BGh~ 0k s0e vesnapiersacensees eamansrnienisiginervis 240 


MINOR. 


1. When a father authorized a merchant to let his 


daughter, who was a minor, have whatever she want- 
ed out of his store, and the merchant permitted her to 
purchase various articles, such as were usually kept 
for sale by the merchant, the father. is liable for the 
goods purchased, though they be neither necessaries 
nor such goods only as a prudent father would furnish 
aminor child. Harper & Ammons vs. Lemon, executor. 227 


2. The minor legatees under a will, who are not the 


children of the testator, have no right, in a case pend- 
ing in Chancery, upon a bill filed by the executor, for 
direction, to an interlocutory order, setting apart 
money for their support, unless the estate is solvent, 
and able to pay all just debts, and leave a sufficient 
fund, out of which to pay the sum necessary for their 
support. And it was error in the Chancellor to grant 
said order, when the solvency of the estate was denied, 
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till it had been ascertained by the report of a Master 
in Chancery, or in some other legal way, that there 
wonld be a fund after the payment of the debts of the 
estate. Williams et al., vs. Mobley, executor......+.00++ 


MINUTES OF COURT. 


It is the duty of the Clerk to transcribe on the minutes, 
each day, all the entries on the Judge’s docket show- 
ing action in a cause, when that action does not other- 
wise appear on the minutes. Pearce et al., vs. Bruce 


Be Ti ixvacisnicicmmnisttaibiatbieniuseabademie tease ene e i 
MISNOMER. 


1. Where two persons were indicted for a riot, under the 
4441st section of the Code, and the name of one of 
the defendants was spelt Land, in one part of the in- 
dictment, and Lance, in another part of it: Held, 
that upon the trial of one of the detendants separately, 
although the evidence showed that the name of his 
confederate was Lance, yet, there being no doubt as to 
the identity of the man, whether he was called by the 
one name or the other, conviction was right under the 
facts of the case. Davenport vs. The State........ eevee 


bo 


When a bill was filed against a partnership, and after 
both had answered, one of the firm dies, it is not error 
to permit, before parties are made, an amendment, cor- 
recting a misnomer in the name of a deceased partner. 
Pearce ef al, v0. Brice & C0... .cveccsessecsessese0ssevence 


MISREPRESENTATION. 


See Equity, 4. 
See Promissory Notes, 6 and 7. 


MISTAKE. 


See Equity, 3, 7. 

“ Arbitration, 1. 

“ Evidence, 1. 

“ Ademption of Legacies, 3. 

“ Decisions of the Supreme Court, 1. 


VoL. XxxvuI—49. 
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MORTGAGE. 


An agent for the sale of goods cannot, as against the 
owner, pledge or mortgage them to a third party, to 
secure advances made on his own account. T'he First 


National Bank of Macon vs. Nelson & Co.....+4...0004 391 
MOTIONS. AR., 44, 45, 46, and R. S. C, 23. 
MUNICIPAL CORPORATIONS. 


1. A municipal corporation, the owner of a market, the 
stalls of which it rents, is bound to keep the pavement 
in front of the stalls in a safe condition, and if a citi- 
zen of the corporation is injured through neglect of 
this duty, by the officers of the corporation, the corpo- 
ration is liable to the extent of the injury received. 
Mayor and Aldermen of Savannah vs. Cullins and 
CD enichsnis: vcminnanniornde-nienssiecsteneieciniaabccenkasnte » 334 


2. Any person who shall erect or continue, after notice 
to abate, any nuisance, which tends to annoy the com- 
munity or injure the health of the citizens in general, 
or to corrupt the public morals, is liable to indictment 
under the Penal Code of this State. The legal offence 
of continuing a nuisance is not complete before notice 
to abate. And until the notice is given, and the legal 
offence is complete, the city authorities have power, as 
a police regulation, to punish for the continuance of 
such nuisance, as would subject the offender to indict- 
ment after notice to abate. But when the offence 
against the Penal Code is complete, they have only the 
power to bind over the offender to the proper court, to 
answer for the offence. Vason vs. The City of Au- 


NAME—HOW SIGNED. R.,, 19. 
NECESSARIES. See Minors. 


NE EXEAT REGNO. 
See Equity Pleadings and Practice, 2. 


NEGLIGENCE. See Laches. 
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NEGROES, 


As jurors. See Criminal Law, 2. 
Suits by. See Hmancipation. 


391 NEW TRIAL. 


1. When the charge of the Court assumes certain things 
as facts, and is in such shape as to intimate to the 
jury what the Judge believes the evidence to be, and 
that they made defendant guilty, a new trial will be 
granted. Whitley vs. The State........ssccscvevescesepees 50 


2. In cases which arise under the Scaling Ordinance of 
1865, the general rule of this Court is not to disturb 
the verdicts of juries, unless the same are contrary to 
law, or manifestly against the weight of the evidence, 
or contrary to the principles of equity, as regulated 
by law. Lazenby, Adm’a, vs. Wialson......cccseeseeeeens 124 


a3 3. This Court will not, as a general rule, control the 
discretion of the Court below in granting a new trial, 
unless it is manifest there has been an abuse of that 
discretion, either in violation of law, or the principles 
of equity, as regulated by law. Simms vs. Southern 
Bape Ciiscvisntenassterssestrenecceccactonedecinetipespeecem 129 


4, Bills for a new trial, and to restrain a judgment at 
law, are not favored by Courts of Equity. In order 
to obtain the assistance of the Court in such cases, 
the complainant must shew full diligence, unmixed 
with negligence, on his part. Robuck & Orr vs. Har- 
Mitt 8 Cbs nsvneisancecsisiuescauetsaveyeagates panalanadiieasi 174 


The conduct of certain jurors who, while they were 
| charged with the case, conversed with a person not 
142 on the jury, in presence of a number of others, about 
the case, and used expressions favorable to the right 
of the plaintiff to recover, assigning as a reason that 
defendant, sworn as a witness, had contradicted him- 
self, when in fact he had not, is highly reprehensible, 
and a new trial should have been granted by the 
Court below on that account. Jurors should speak 
to no one, nor permit any one to speak to them about 
the case, while charged with its consideration. Bla- 
lock of al. 08. PRU s..0<00scsssvenrsersviversassanswoneves 216 


6. There being, in this case, no evidence of the actual 
payment, by these heirs, of the widow’s year’s sup- 
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port, we reverse the judgment of the Court below in 
refusing to grant a new trial. Barron vs. Burney 


SS PPO RR Te: Tare ree eidadtctieacaoe 264 


~I 


. The Court erred in not granting a new trial, upon 
the ground, that the verdict of the jury was strongly 
and decidedly against the weight of evidence, as to 
the mismanagement of the estate by the executors, 


Wilson et al. ve. Whitfield 6 al..........cesescssvssecesoes 


8. The evidence in this case having been fairly sub- 
mitted to the jury, in accordance with the Ordinance, 
and there being sufficient evidence to support the 
verdict, and the presiding Judge being satisfied with 
it, this Court will not set it aside. High vs. 
TT siisiscsvitedcinvionerencindiniveses ponrrerengre st! ner 


9. The bill of exceptions in this case was a general one, 
that the jury found contrary to law and evidence: 
Held, that there was not sufficient legal evidence to 
sustain the verdict. Martin et al., vs. The State ...... 


10. When a party did not enter an appeal within the 


time prescribed by law, and has otherwise been guilty 


of negligence, a new trial will not be granted on 
account of newly discovered evidence; more espe- 
cially when the evidence is cumulative, and one of the 
witnesses, of whom the discovery is alleged to have 
been made, gave evidence on the trial, and the other 
was a clerk of the party moving for the new trial, at 
the time of the transaction, and the motion is not 
made more than twelve months after the rendition of 


judgment. Miller vs. Mitchell, Reed & Co........0000 


11. Under the 6th section of the 11th article of the 
Constitution, motions for new trials, bills of review, 
or other proceeding, to vacate judgments, orders or 
decrees, made since the 19th of January, 1861, must 
be for fraud, illegality, or error of law. That section 
does not relieve one who was cast in his suit, or lost 
his rights by his own negligence. J bid. 


12. In suits upon Confederate contracts, where there has 
been. no rule of law violated, nor manifest injustice 
done, this Court will not control the discretion of the 
Court below in refusing to granta new trial. Greene 
ih: ON cc ninceatinrnennaeeiamutiayspinaen e-ainade nds incends 


13. It was not error in the Court to refuse, on the facts 
of this case, the new trial asked for, nor was the charge 


293 
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of the Court, under the facts as they appear on the 
record, and the certificate of the Judge, sufficient 
ground for a new trial. Dunnagan et al., vs. Dun- 


NAGAR, Mla vnne cers cacausssesnsdphasoassenvancencavsevesters 554 
14, The evidence in this case was sufficient to maintain 
the verdict of the jury. Jordan vs. The State.. ...... 585 


15. When a case was tried, and a verdict rendered in 
favor of the plaintiff, and a motion was made for a 
new trial, and the Judge who heard the case went out 
of office before the motion was disposed of, and no 
brief of the evidence was agreed upon by the parties, 
or approved and certified by the Judge to be correct: 
Held, that the Judge who succeeded to the bench com- 
mitted no error in refusing to grant a new trial. 


Reid & Brother vs. Spencer....... sends seinen seanwheeesnsin’ 594 


16. When the Court charged the jury that the case 
turned mainly upon notice, and the counsel did not 
ask the Court to charge upon the legal effect of rumors 
as notice: Held, that it is no sufficient reason for 
granting a new trial that the Court did not explain 
what amounted to notice, as applied to the facts in 
evidence, when no such request was made by the coun- 
sel, who now complain of the charge. Strect vs. 
LN seis egg neni Magitinn Hnncaemmlmaiamaiaeas 631 


See P., 49. 
NOTICE. 


The fact that the consideration of a note is set forth on 
its face, does not carry with it notice of the failure of 
consideration, if it has failed, to a person taking it 


bona fide, nor is he tpso facto put upon inquiry, and 
bound to inquire whether the consideration has failed. 
Bank of Commerce vs. Barrett, Carter & Co.....css.008 126 


See Evidence, 15. 
NOTICE OF LIEN. See Lien, 3. 
NOTICE TO PRODUCE PAPERS. R., 47, 48. 
NOTICE TO PURCHASER. See Equity, 6. 


NOVATION. 


1. The evidence that B was only a surety, and that C 
knew that A was to pay the debt, was sufficient to 





| 
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sustain the finding of the jury, and the extension of 
time of payment given by C to A, without the con- 
sent of B, the surety, released him. Perry vs. Hod- 





SOE hatidecccOansrient oie Jucniaeotnieantanen 103 


2. L., who owed 8. $1,000 00, for which S. held L.’s 


note and mortgage on a printing press, sold the press 
to C. for $5,000 00, and C. agreed to pay the $1,000 00 
to S., and satisfy the note and mortgage, but S. re- 
fused to release L. and take C. for the debt. There 
was evidence before the jury, however, that S. agreed 
to take C. as collateral, and afterwards agreed to give 
C. time on the $1,000 00, which he was to pay for L., 
if he would pay him two and a half per cent. per 
month for the indulgence, which he did for three or 
four months: Held, ‘that it was error in the Court, in 
his charge to the jury, to restrict them to the single 
inquiry whether C. was substituted as the debtor in 
place of L. Lochrane vs. Solomon..........esseseceseeee 


3. If C. agreed to pay the debt of L. to S. in a short 


time, and S. having accepted the liability of C. as col- 
lateral, afterwards, for a valuable consideration, ex- 
tended the time of payment for three or four months, 
as he had a right to do at his own risk, L. could not 
sue C. during that time, and S. was liable to L. for 
any damage sustained by L. on account of such indul- 
gence given by 8. toC. bid. 


NUISANCE. 


. Since the organization of the County-Court, that 


Court, and not the Inferior Court, according to the 
provisions of Irwin’s New Code, had jurisdiction to 
hear and determine the question ofthe abatement of 
a nuisance, caused by a mill-dam, on the 27th Decem- 


ber, 1867. Barrett, administrator, vs. Jackson et al. 181 


2. Any person who shall erect or continue, after notice 


to abate, any nuisance, which tends to annoy the com- 
munity or injure the health of the citizens in general, 
or to corrupt the public morals, is liable to indictment 
under the Penal Code of this State. The legal offence 
of continuing a nuisance is not complete before notice 
to abate. And until the notice is given, and the legal 
offence is complete, the city authorities have power 
as a police regulation, to punish for the continuance 
of such nuisance, as would subject the offender to in- 
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dictment after notice to abate. But when the offence 
against the Penal Code is complete, they have only 
the power to bind over the offender to the proper 
court, to answer for the offence. Vason vs. The City 
Of AUGUEED...crsscerccrcsscerscoresceserers serene cecssoeeosenes 542 


3, A landlord who has leased premises to a tenant is not 
liable for a nuisance maintained upon the premises, by 
the tenant, during the lease. If the nuisance existed 
upon the premises when the lease was made, the land- 
lord is liable. But if the tenant continues the nuis- 
ance after he obtains exclusive possession and control, 
he alone is liable for its continuance. As the land- 
lord, under our statute, is liable for necessary repairs 
on the premises, if the nuisance grows out of his 
neglect to make the repairs, the tenant may make 
them, and set off their reasonable value against the 
rent due the landlord. bid. 


NUNC PRO TUNC. 


103 


86 


When a suggestion is, in fact, made of the death of a 
party, and entered on the Judge’s docket, it is’ not 
error, even after judgment, to allow the entry to be 
made on the minutes, nune pro tune. Pearce et al., 
vs. Bruce & Co......00 - daiieudute-ngomktntce ds susan wenieieth 444 





ORDER OF ARGUMENT. 


When, in an issue on the return of commissioners to lay 
off dower, the applicant opened the case by proof 
to sustain the return, and the contestant replied with 
proof attacking it, it is too late for the contestant to 
claim that he has a right to open and conclude the 
argument before the jury. JcKibbon vs, Folds....... 235 


1 See R. 13, and R. S. C. 6. 
ORDER OF BUSINESS. R. 27, and R. 8. C. 21. 
ORDER OF EXAMINING WITNESSES. 
See R. 60. 


OFFICE PAPERS. R. 18 and 19, R. 8. C. 24 and 25, 
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OPINIONS. 


Of Supreme Court. See Decisions of Supreme Court. 
See Evidence, 6, 12, 13. 


ORDINANCE OF 1865. 


See Scaling Ordinance. 
See New Trials, 2, 8. 


PARENT AND CHILD. See Minors. 
PARI DELICTO. See Damages. 
PAROL TESTIMONY. See Evidence, 14, 17. 
PARTIES. 


In equity all parties at interest must be made parties to 
a bill, if they be within the jurisdiction, and when a 
bill is filed against two partners, who are both served, 
and answer, (the bill praying an account for partuer- 
ship acts,) and one of the partners dies: Held, that 
his personal representatives must be made parties to 
the bill, unless it affirmatively appears that he died 
non-resident, and that the estate has no interests in 


this State. Pearce et al., vs. Bruce & C0......scceesees 
Parties—How made, F#., 14, and RS. C., 26. 
PARTNERSHIP. 


In this case the owners of a farm placed a farmer upon 
it, under contract to set-off the use of the farm against 
his skill and labor for five years, and the owners and 
tenant were to stock it on joint account, and divide 
the profits once a year, the owners to have the right 
to terminate the partnership on six months notice, if 
the farm failed to pay ten per cent. profit on the capi- 
tal invested: Held, that the bill and answer shows 
that the farm has not paid ten per cent. to the owners 
on the capital advanced by them, and that the owners 
had a right, under the contract, to terminate the part- 
nership by giving the six months notice, and that 
the Court did not err in granting an injunction, 
and appointing a Receiver to wind up the affairs of 
the partnership. Nunn vs. McNaught, Ormond & Co.. 


See Lien, 4. 
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PAWN. See Pledge. 
PAYMENT. 


If a creditor receive, in payment of his debt, a depre- 
ciated currency at its nominal value, without fraud or 
mistake, he will be bound by such payment. Ca- 
ruthers and wife vs. Corbin, executor, et al ......csceeees 75 


PAYMENT OF FI. FAS. See 2, 9. 
PLEADING. 


1, An affidavit filed to prevent an award from becoming 
the judgment of the Court, under the Code, it is not 
sufficient to state, in general terms, that the award is 
the result of accident, mistake or fraud, or is general- 
ly illegal ; the affidavit must state such facts of fraud, 
accident or mistake, or designate such illegality as 
that the Court may see that a mistake, etc., did, if 
the statement be true, occur, and that it was material 


to the issue. Schafer & Co. vs. Baker & Carswell... 135 


2. Where a contract was made between two attorneys, 
representing their clients, that, if the defendant would 
not certiorari the decision made by the County-Court 
establishing copies of certain lost notes, the defendant 
should have the right to file the plea of non est factum, 
when suit should be instituted on the established copy 
notes, and the defendant performed his part of the 
contract in good faith: Held, that, inasmuch as the 
plaintiff had the benefit of the contract on his part, 
it would be a fraud on the defendant not to require 
the plaintiff to perform his part of the contract, al- 
though the same was nut in writing. Henderson vs. 
RR ic. cc eusiavinnniinnunncsccapaeds re 232 


See Equity Pleading and Practice. 
“ R. 12, 21, 22, 24, 28, and EF. R. 2 and 4. 


PLEDGE. 


To constitute a pledge or pawn, under the Code, there 
must be a deposit of the thing pawned, and this can 
not be dispensed with by a written agreement, that 
the party making the pledge will be the bailee of the 
pawnee. Zhe First National Bank of Macon vs. 

alten dt Ob censncdivieresaitixcttnndttbetennmnertan) ae 
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POSSESSORY WARANTS. 


When the possession of a watch had been awarded to a 
party by the judgment of a Judge, or Justice, under 
possessory warrant, as provided by the 3959th section 
of the Code, and an action of trover is brought to 
recover the possession of the watch from such par- 
ty having possession thereof, under such judgment: 
Held, that the plaintiff must prove a general property, 
or title in himself to the watch, to entitle him to re- 
cover the possession of it from the defendant. JWal- 


Be: 66 al, 06, GRR cs ncnnnctdgemnsecdstsunpcotencasnes iol 250 


PRACTICE. 


1. A Justice of the Inferior Court, on the 26th day of 
October, 1867, had authority, under: the law, to ad- 
minister an oath for the removal of intruders upon 


land. Collins vs. Rutherford ét Al.......ccccccccseeseoeee 


2. The counter-affidavit of the party in possession must 
state that he does, in good faith, claim a legal right 
to the possession of the land. Ibid. 


3. When the affidavit of the party in possession is dis- 
missed for not being in compliance with the law, he 
will not be permitted to file a second affidavit at the 
Court, the Code requiring that he shall at once tender 
to the sheriff the proper affidavit. Ibid. 


4, When a suggestion is, in fact, made of the death of a 
party, and entered on the Judge’s docket, it is not 
error, even after judgment, to allow the entry to be 
made on the minutes, nune pro tunc. Pearce et al., 


ne, I a cals idiatea idee dente Taidide du diaiiie 


5. It is too late after arraignment, and.the case is before 
the jury, to object to an indictment on the ground 
that it fuils to allege the residence of the defendant. 
Ta th FETs tinictnerciasatengivarinnidionincan 


6. Where the affidavit and counter-affidavit are filed in 
a proceeding to foreclose a mill-wright’s lien on a 
mill, and the issue which is formed by the affidavit, 
is returned to the Court, and is pending on the 
appeal, and at the hearing the defendant is not pre- 
sent, and his counsel abandon his case, because their 
fees are not paid; the Court should require the 
plaintiff to make out his case, as in other cases in 
default, by prima facie proof of the justice of his 
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claim, before he is permitted to take judgment; and 
it is error to order that the defendant’s affidavit be 
dismissed, anid that the execution, which issued upon 
plaintiff’s affidavit proceed. McConnell vs. Bryant... 639 


See Equity Pleading and Practice. 
PRACTICE IN SUPREME COURT. 


A motion was made, which the Court agreed to consider 
in connection with the record, to dismiss this case, on 
the ground that the new Constitution of the State, 
adopted since the trial in the Court below, denies to 
the Courts of this State jurisdiction to enforce any 
contract, the consideration of which was a slave, it 
appearing from the record that the note in suit was 
given for slaves: Held, that the judgment which this 
Court pronounces upon the points made by the bill of 
exceptions, renders it unnecessary to decide the ques- 
tion raised by the motion. Perry vs. Hodnett......... 103 


See Bill of Exceptions. 
PRESCRIPTION. See Limitation of Actions. 


PRINCIPAL AND AGENT. 


1. An Agent for the sale of goods cannot, as against the 
owner, pledge or mortgage them to a third party, to 
secure advances made on his own account. The 1st 


Nat. Bank of Macon vs. Nelson and Co.....s.eceeeeeves . 391 


2. Service acknowledged by a general agent, without 
special authority, will be sufficient to protect the pur- 
chaser at sheriff’s sale, in an action of ejectment, when 
the plaintiff in ejectment, who purchased from the 
mortgagor, after the date of the mortgage was in 
Court, when the rule absolute was taken, and made 
no objection. Hightower vs. Williams et al.......-.+0+4 597 


PROCHIEN AMI. See R. 50, and E. R. 6. 
PROMMISSORY NOTE. 


1. A bona fide purchaser, for value of a negotiable prom- 
issory note before due, has a right to collect the 
amount thereof, notwithstanding the maker had been 
served with a summons of garnishment, requiring 
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him to answer what he was indebted to the payee, who 
was the owner of it at the time of the service of 
the summons. In such a case the rights of the pur- 
chaser are paramount to those of the garnishing cred- 
ie. Tm aE Ege, HE aisiesn ves ct.editinctiececencens 


2. The doctrine of lis pendens does not apply to nego- 
tiable securities not. due. Ibid. 


3. The fact that the consideration of a note is set forth 
on its face does not carry with it notice of the failure 
of consideration, if it has failed, toa person taking it 
bona fide, nor is he ipso facto put upon inquiry, and 
bound to inquire whether the consideration has failed. 
Bank of Commerce vs. Barrett, Carter & Co........006 


4, An indorsement of a promissory note past due, for a 
valuable consideration, is a new contract, and the 
Statute of Limitations begins to run in favor of the 
indorser only from the date of the indorsement. 
Brown, C. J. Brian, Ez’r, et al., vs. Banks........0.. 


5. Confederate currency paid and credited on a note for 
its nominal value, extinguished the note to the amount 
of that nominal value. Green et al., vs. Jones et al... 


6. An obligation was given by J. Percy Green to Low- 
ry, in February, 1865, for $2,500 00 in Confederate 
Treasury notes, for the board of his three sisters, 
while he was absent in the army, when one dollar 
in gold was worth forty-six dollars in Confederate 
notes. On the 18th of November, 1865, before the 
Ordinance of the Convention for scaling Confederate 
contracts could have been well understood by the 
defendants, said Green, who was inexperienced, and 
his sister Julia, just of age, who boarded with Lowry 
and was under his protection till “about the time 
it was given, executed a note, payable one day after 
date, for $450 00, which was to be in lieu of the 
obligation of Green for the $2,500 00 Confederate 
note, which the makers charge was given in that 
shape, on the fraudulent representations and false 
promises of Lowry, that they should have two or 
three years within which to pay it, and that he having 
taken advantage of their inexperience and of their 
ignorance of their legal rights, in obtaining the note 
brought suit on it in a short time: Held, that the 
Court erred in refusing to allow evidence tending to 
prove these facts, to go to the jury, and in ordering a 
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verdict for the plaintiff for the amount called for by 


T77 


the face of the note. Green et al., vs. Lowry......++«. . 548 


The note having been executed at a time when the 
parties did not know it was necessary to place a 
revenue stamp upon it, and on the fact being ascer- 
tained, said Green having voluntarily placed the neces- 
sary stamp on the note, and again delivered it to the 
payee, whereby the government received the revenue 
to which it was entitled, Green will not be allowed to 
controvert the fact that the note was legally stamped. 


Ibid. 
PUBLIC ENEMY. See Common-Carriers, 1. 
PURCHASER WITH NOTICE. See Equity, 6. 
RAILROAD COMPANIES. 


. When two or more parties are engaged in the same 


illegal transaction, in violation of the supreme law of 
the land, and one of them is injured by the careless- 
ness, or negligence of the other, the Court will not 
lend its assistance in favor of either party to recover 
damages. The maxim of the law in all such cases is, 
“In pari delicto potior est conditio defendentis et possi- 
dentis.” Wallace, Sup’t. vs. Canmnon......ceceeeeee sense ‘ 


2, By the provisions of the 3329th section of the Code, 


railroad companies are liable to be sued for injuries 
done to persons, or property, by the running of 
“hand-cars” upon their roads, as well as by the run- 
ning of cars propelled by steam-power, and may be 
sued therefor, in any county in which the cause of 
action originated. Thomas vs. The Georgia R. R. 


nd: Dan Oise ssi oo'sasctessensaceenntsMansincgioeass 


3. If a passenger on a railroad be injured by a collision 


of the trains, and the evidence shows that, though the 
company (or its agents), was guilty of negligence, yet 
the party injured could, by the exercise of ordinary 
diligence, have avoided the consequences to himself 
of that negligence, he is not entitled to recover any 
damages from the Company. JL & W. BR. BR. Co. vs. 
FON a ss ssiccecsuiods caresesesachendetasesuessendteeeeennncenin 


4, If, in such a case, it appears that both the defendant 


and the plaintiff were guilty of negligence, and it 
does not further appear, from the evidence, that the 
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deceased could, at the time of the injury, have avoided 
the consequence to himself of the negligence of the 
railroad company, or its agents, he is entitled to re- 
cover; but it is the duty of the jury to lessen the 
amount of their verdict in proportion to the negli- 
gence and want of ordinary care of the passenger. 
Ibid. 


. Where a suit is brought by a widow, for the homi- 


cide of her husband, under the 2920th section of 
Irwin’s Code, and there is no fault proven on the part 
of the deceased, the rule to be adopted for estimating 
the damages is: The pecuniary damages to the wife 
from the homicide, to be ascertained by inquiring what 
would be a reasonable support, according to the cir- 
cumstances in life of the husband as they existed at 
his death, and as they may be reasonably expected to 
exist in view of his character, habits, occupation and 
prospects in life, and when the annual money value 
of that support has been found, to give, as damages, 
its present worth, according to the expectation of the 
life of the deceased, as ascertained by the mortuary 
tables of well established reputation. Ibid. 


The opinion of one, who, for many years, has been a 
railroad superintendent, in a matter within the scope 
of his employment, stands upon the footing of the 
opinion of an expert; but he cannot give his opinions 
of the object of a railroad company, with which he 
had no connection, in putting up a particular notice 
on the door of its cars. Though opinions are not 
generally evidence, yet, when the truth sought to be 
ascertained is matter of opinion, a witness, not an 
expert, may give his opinion, if he states the facts 
upon which it is based. J bid. 


. Railroad companies may make reasonable rules for 


the conduct of their passengers, and a rule that pas- 
sengers must not stand upon the platform of the cars, 
is such a reasonable regulation. J bid. 


. If such a notice be proven to have been posted in 


large metal letters, upon the doors of the passenger 
cars of a railroad company, a passenger will be pre- 
sumed to know the rules, and if that knowledge 
be denied, the burden of establishing such want of 
knowledge is upon the party denying it. bid. 


9. In this case, this Court feels constrained to reverse 
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the judgment of the Court below, overruling the mo- 
tion for a new trial, made by the plaintiff in error, on 
the ground that the Court erred in its charge to the 
jury, as to the rule for estimating damages in such 
cases, and on the further ground, that the verdict of 
the jury was decidedly against the weight of evidence, 
if not as to the absence of ordinary diligence on the 
art of the deceased, to escape the consequence to him- 
self from the plaintiff’s negligence, certainly as to the 
‘amount of the damages, in view of the rule that where 
both parties are at fault, the damages are to be dimin- 
ished in proportion to the negligence and want of 
ordinary care of the party injared. Ibid. 


RECEIVER—A PPOINTMENT OF. 


See Equity Pleading and Practice, 1. 
“ Partnership, 1. 


RECOGNIZANCE. See &., 51. 


RECOMMENDATION OF JURY. 
See Criminal Law, 13. - 
RECOUPMENT. 


1, In a proceeding to foreclose a mortgage on a note for 
money lent, the defendant can not set up a claim 
against the plaintiff for damages growing out of a 
partnership which existed between them in the saw- 
mill business, either by set-off or recoupment, though 
part of the money which defendant borrowed of plain- 
tiff was used in the purchase of mules, wagons and 
provisions, which defendant was to furnish in carry- 
ing out his part of the contract of partnership. Zay- 
Lor tt SEU GIN, ndess cnencinincinuscencauumeeniider Mares 


2, Recoupment is a right of the defendant to have a 
deduction from the amount of plaintiff’s damages, for 
the reason that the plaintiff has not complied with 
the cross-obligations, or independent covenants, arising 
under the same contract; and as the note given for 
borrowed money in this case was a contract distinet 
from the partnership, the doctrine of recoupment does 
not apply. Ibid. | 
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REFORMATION OF DEEDS. 


i. 


bo 


In a proceeding to reform a deed, on the grounds of 
fraud and mistake, the declarations of the grantor, 
made subsequent to the execution of the deed, and in 
the absence of the grantee, are not admissible to prove 
a mistake in the deed, which may be corrected in 


Equity. Adair, Adm’r., vs Adair, Ex’r., et al......... 


. Before an instrument can be reformed, it must be 


shown, by clear and satisfactory evidence, that either 
by accident, fraud, or mistake, the written instrument 
does not contain and express what the parties intended 
it should contain and express at the time of its execu- 
tion. (R.) Ibid. 
RELIEF LAWS. See Constitutional Laws. 
REMITTITUR. See R&R. S. C. 27, 
REPORTER 8.C. & 8. C. 12, 13, 14. 


RES GEST. 


A card published by the passengers immediately after a 


hi 


railroad collision, is not evidence, as part of the res 


geste. M. & W. BR. RB. Co. vs. Johnson,........csseeees 


RETRO-ACTIVE LAWS. 


The Act of the Legislature of 1861, and the Ordin- 
ance of the Convention of 1865, suspending the run- 
ning of the Statute of Limitations in this State. are 
recognized, and made valid by the express provisions 
of the Constitution of 1868. Brian, Ex’r, et al., vs. 
i iinivevcccnaele cnsccvinnsaseronnsenl cnaspladamneeeducks 


. The Statute of Limitations was legally suspended for 


one year by the Act of December, 1860. Brown, 
C.J. Ibid. 


. The Ordinance of the Convention, passed 1st Novem- 


ber, 1865, declaring the Statute of Limitations, in all 
cases, civil and criminal, to be and to have been sus- 
pended from the 19th of January, 1861, and that it 
shall so continue until civil government is fully 
restored, or until the Legislature shall otherwise 
direct, has been legalized by the new Constitution, 
and the Ordinance of the Convention of 1868, so far 
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as it does not divest vested rights. This made it 
valid, so far as it was prospective, but whether it 
could restore to plaintiff a right of action lost by the 
running of the statute for the full period prescribed by 
law before it passed, quere. Brown, C. J. Ibid. 


4, Real estate in the town of Monticello, was sold at 
sheriff’s sale, as the property of an insolvent debtor: 
Held, that the wife of the defendant in fi. fa., is en- 
titled, under the 2013 and 2017 sections of the Code, 
to have $500 00 of the proceeds of the sale, set apart 
and invested in a home for herself and family, against 
a pre-existing creditor. Maxey, Jordan & Oo., vs. 
DE Ciietcstcees exmmenionannnnigioann eo 531 


5. When land was sold under a judgment obtained in 
1861, the wife could claim no more of the proceeds as 
exempt from payment of her husband’s debts than 
was then exempt by law. WARNER, J., dissenting. 
Ibid. 


6. The penalty for the crime of burglary was changed 
by the Legislature between the commission of the 
crime by the defendant in this case and the time of 
his trial: Held, under section 4570 of the Revised 
Code, that the defendant was properly prosecuted and 
punished under the laws of force at the time the crime 
was committed. Jordan vs. The State........c.ceceeee 585 


REVENUE OF THE STATE. 


See Western and Atlantic Railroad. 


REVENUE STAMPS. 


The note having been executed at a time when the par- 
ties did not know it was necessary to place a revenue 
stamp upon it, and on the fact being ascertained, said 
Green having voluntarily placed the necessary stamp 
on the note, and again delivered it to the payee, 
whereby the government received the revenue to which 
it was entitled, Green will not be allowed to contro- 
vert the fact that the note was legally stamped. Grreen 
08, LOWY... .rccreseersvessesceccsseveseceescnsocercaseeccoees 548 


SALES CONDITIONAL. See Contracts, 1. 


VoL. xxxviI—50. 








182 INDEX. 
SALES BY EXECUTORS. 


Where the testator directed that all his property be kept 
together during the widowhood of his wife, to be 
used for the support and maintenance of his wife and 
the education of their minor children, and that his 
executors give off to each of his minor sons, as they 
might come of age, and to his daughters, as they might 
come of age or marry, about $3,100 00 or $3,200 00 
in money or property, as may be most convenient to 
the estate, and most suitable to the party receiving 
property ; and in order to enable his executors the 
more conveniently to carry out the foregoing objects, 
he thereby gave them power to sell any of the prop- 
erty and to buy or to exchange for other property, 
taking care to give a full statement and history of all 
such sales, purchases and exchanges, to the Court of 
Ordinary: Held, that it was the intention of the 
testator to give the executor power to sell at private 
sale, and that such sale by him, if fairly and honestly 
made, conveyed a good title to the purchaser. J/at- 
tox vs. Eberhart, administrator ......0scsevsasessecsescases 581 


SALES BY SHERIFFS. 


1. When an attachment is levied on real estate, and, 
before judgment on the attachment, an execution on 
a common law judgment, in favor of other parties, 
against the defendant is levied on said real estate, the 
sheriff may sell under the last levy and the purchaser 
gets a good title. Kilgo vs. Castleberry.........cceseeees 512 


2. When an execution against two joint obligors is levied 
upon the property of one of them, the other defend- 
ant has a right to buy the property at the sale, and he 
gets the full title of his co-defendant to the property. 
Ibid. 


3. A purchaser at sheriff’s sale, under a mortgage fi. a., 
will be protected when the rule absolute shows upon 
its face, that the rule nisi was served upon the mort- 
gagor according to law. Hightower vs. Williams...... 597 


4, Service, in such case, acknowledged by a general 
agent, without special authority, will be sufficient to 
protect the purchaser at sherift’s sale, in an action of 
ejectment, when the plaintiff in ejectment, who pur- 
chased from the mortgagor after the date of the mort- 
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gage, was in Court when the rule absolute was taken, 
and made no objection. bid. 


SAYINGS OF PARTY. See Evidence, 10. 


SCALING ORDINANCE OF 1865. 


1. Under the Scaling Ordinance of 1865, the parties to 
contracts made between Ist June, 1861, and 1st June, 
1865, have the right to give in evidence to the jury 
the consideration of the contract, and the value there- 
of, at any time and the intention of the parties as to 
the particular currency in which payment was to be 
made, and the value of such currency at any time, and 
the verdict and judgment rendered shall be on princi- 


ples of equity. High vs. McHugh ......csccecesecesenee 


2, The evidence in this case having been fairly submit- 
ted to the jury, in accordance with the Ordinance, and 
and there being sufficient evidence to support the ver- 
dict, and the presiding Judge being satisfied with it, 
the Court will not set it aside. bid. 


SET-OFF. 


In a proceeding to foreclose a mortgage on a note for 
money lent, the defendant can not set up a claim 
against the plaintiff for damages growing out of a 
partnership which existed between them in the saw- 
mill business, either by set-off or recoupment, though 
part of the money which defendant borrowed of plain- 
tiff was used in the purchase of mules, wagons and 
provisions, which defendant was to furnish in carry- 
ing out his part of the contract of partnership. Zay- 


ee die DR cc ainacdurin dcdusrevaackecussecuumactanaiaass 


See Recoupment. 
“ f., 12. 


SHERIFF. 


While the statute, known as the Stay-law, was considered 
of force, the plaintiffs in fi. fa. notified the sheriff 
that the judgment was recovered against the defend- 
ant as a bailee, which was one of the excepted cases 
in the statute, to which it did not apply, and directed 
him to proceed to make the money by levy. He re- 
fused to do so, and, in response to a rule, claimed that 


284 
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he was not bound to levy under the notice, because 
the fi. fa. did not show on its face that the case was 
within the exception. This was not a legal excuse, 
He should have made the levy under the notice, and 
left the defendant to his affidavit of illegality, or other 
proper remedy, if the facts were not as stated in the 
notice, and having failed to proceed with the fi. fa., 
he is liable. Pinney & Johnson vs, Levy.....0...00000.. 141 


A deputy sheriff is liable to rule for failing or refusing 
to pay over money collected by him. But he is sub- 
ject to the control of the sheriff, and if he collects 
money on a fi. fa., and pays it over to the sheriff, 
whose deputy he is, he is not liable to rule at the in- 
stance of the plaintiff in fi. fa., after such payment. 
In such case the plaintiff must pursue his remedies 
against the sheriff. Varner vs. Wootten.......0+.00++es0 


or 
or 


After a Court of Equity has taken the control of the 
case, the Court of Common Law will not entertain a 
rule against the sheriff to compel him to place A, or 
his vendee, C, in possession of the premises in dispute 
on account of a defect in the original counter-affidavit 


filed by it. Woyley vs. Whiteley, et dd.....10secceesscceen 605 


See R., 52, 54, inclusive. 
“ Sales of Sheriffs. 


SLAVERY. See Emancipation. 
STAMPS. See Revenue Stamps. 
STATUTE OF LIMITATIONS. 


See Limitation of Actions. 


SUPERSEDEAS. | 


When the Chancellor, on the bill being presented to him, 
ordered that the defendants show cause on a day men- 
tioned, why an injunction should not be granted, and 
that in the meantime the defendants be enjoined, till 
the further order of the Court, and on the hearing, 
the Judge refused the injunctions: Hed, that the 
temporary injunction expired of its own limitation 
when the injunction was refused at the hearing, and 
that no vitality could be given to it pending the pro- 
ceeding in this Court, by bond given by complainant, 
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which is claimed to operate as a supersedeas of the 
judgment refusing the injunction. Powell vs. Parker 
Es  siihurdihipmbaMeieuicbeciecéminceindias are 644 


SUPPORT OF INFANTS. See Minors. 
SURVEYS. Sce 2., 55, 59 inclusive. 
TENANTS-IN-COMMON. 


John Waters died testate, leaving three daughters. By 
the eleventh item of his will he directed that the resi- 
due of his estate, after the payment of debts, and for 
certain improvements, be invested in bank stock, and 
that his executors hold it in trust for the equal use and 
benefit of his daughters aforesaid, during their respect- 
ive lives, and after their death, then in tr ust for the 
use of the children of said daughters, and if either of 
his said daughters died without issue, her share to go 
to her sisters, and if either died leaving issue, her 
share to go to her issue. One of the daughters. died 
without issue. Another died leaving one child, the 
wife of plaintiff in error; the third is still in life: 
Held, that the three daughters were tenants-in-common 
under this item of the will, and that the two survivors 
took the share of the sister who died without issue, 
equally, in fee simple, and upon the death of the 
second sister, her daughter took her share in like man- 
ner, and became a tenant-in-common with the survi- 
ving daughter of the testator. Dunn et al., vs. Bryan. 154 


See Landlord and Tenant. 


TIME. 


For Exceptions and Objections: R., 1, 15, 28, 37, 44, 59. 
For Requests to Charge: R., 5. 

For Filing Bill of Particulars : Be 1S 

For Joining Tssue in Claim Cases: 2, 15. 

For Announcing Ready: 2., 22. 

For Return of Commissions: £., 34. 

For Return of Justices of the Peace: £., 40. 

For Striking Juries: #2., 41. 

For Objection to Surveys: J2., 59. 

For Filing Injunction Bill: E. &., 1. 

For Docketing Cases in Supreme Court, 19. 

For Making Parties “ 26. 
Allowed Counsel in Supreme Cees R.8. C., 5. 
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TORTS. 


See Emancipation, 5. 
“ Waiver, 3. 


TRESPASS. See Injunction, 4. 
TROVER. 


When the possession of a watch had been awarded to a 
party by the judgment of a Judge, or Justice, under a 
possessory warrant, as provided by the 3959th section 
of the Code, and an action of trover is brought to 
recover the possession of the watch from such party 
having possession thereof, under such judgment: 
Held, that the plaintiff must prove a general property, 
or title in himself to the watch, to entitle him to re- 
cover the possession of it from the defendant. Wal- 
Ge al, tI kssinennsiaxccnsns /sSisanpaiiainddsatiinsisie 


TRUSTEES. 


1, A trustee in possession of trust property is only bound, 
under our Code, for ordinary dilligence in its pre- 
servation and protection. Campbell vs. Miller et al... 


2. And a trustee in possession of promissory notes as 
trust property, may receive payment of said notes in 
such currency as a prudent man, under the like cir- 
cumstances, would receive in payment of debts due 
him individually. bid. 

3. A trustee who, during the war, in good faith, re- 
ceived Confederate treasury notes, in payment of pro- 
missory notes held by him in trust, acted under color 
of law, and is protected by the Act of 1866 and the 
Ordinances of the Conventions of 1865 and 1868. 
Ibid. 

4, If the trustee received Confederate currency before 
the adoption of the Code, and after its adoption in- 
vested it in securities not authorized by law, and 
without an order of Court, he did soat his own risk, 
and is liable for the value of such currency at the 
time when it is said to have been re-invested. Ibid. 


5. If the trustee changes the investment, with the con- 
sent of the cestui que trust, who is of legal age, he is 
not liable for any loss growing out of such new in- 
vestment. bid. 
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6. It was competent to show that the investment, or 
changes of investment, were prudent. Ibid. 


7. Where A. is the owner of two promissory notes, due 
at different times, and of a mortgage on real estate 
securing them, and transfers one of the notes to B., 
entering, at the time, into a written contract that he, 
in a specified time, would transfer to B. and his 
assigns, the mortgage to secure the note, and B. trans- 
fers the note and agreement, the note still being not 
due, to C., and A. afterwards refuses to transfer to C. 
the mortgage, except upon conditions, which C. is 
not bound to accept: Held, that though A. still had 
the legal title to the mortgage, he held it for C.’s use, 
and, if by the use of that mortgage, he collects, out 
of the property mortgaged, money sufficient to dis- 
charge C.’s note, C. may recover the same from A. 
Roberts ve. Mansfield......cc0ce-seasens He etednatiersdemidedie tae 
50 
VARIANCE. See Criminal Law, 7. 


WAIVER. 


04 1. If the complainant, in a bill of equity, intends to 
waive the answer of the defendant under oath, he 
must state so distinctly. The statement that he is 
able to prove the allegations in his bill, without the 
answer of the defendant, is not a compliance with the 
Code. Woodward va, Gates. ..<ssccocccosisseccsss ssavene SOG 


2, If complainant waives an answer under oath, the 
answer filed is not evidence. It may be used, how- 
ever, as an admission of record, and complainant is 
not bound to prove any fact admitted. But when so 
used, the admission must be taken, together with any 
qualifications or explanations accompanying it. J bid. 


3. The plaintiff in this case waives the tort committed 
by the defendants in forcibly taking the cotton from 
his gin house, by the form of action brought, and can 
only proceed for the price of the cotton. Blalock et 
,, 08: PRM ivcciiersviex sssiel sibbadicuahe:- aunieankaeiaan 


WASTE. 


1. In an action for waste, a witness should state facts, 
and while he may give his opinion, accompanied by 
the facts upon which it is predicated, as to the num- 
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ber of acres from which the timber has been cut, the 
value of the land before and after it was cut, the 
whole number of acres in the tract, the proportions of 
timbered land, and the like; it is error in the Court 
to permit him to give in evidence his opinion that 
the estate of the remainder-man has been dam- 
aged a certain amount by the defendant. It is the 
province of the jury to draw, from the facts stated, 
their own conclusion as to the amount of damage, if 
any, sustained by the plaintiff. Woodward vs. Gates. 


. The Statute of Gloucester, as to the forfeiture, was 
not of force in Georgia prior to the adoption of the 
Code, and it was error in the Court to instruct the 
jury that they might find a forfeiture of the life-estate 
upon evidence of acts, most, if not all, of which were 
done prior to that date. The evidence upon which 
the forfeiture was claimed should have been confined 
to acts of waste since 1st January, 1863. Ibid. 


3. The stringent rules of the English law relative to 
waste, were not applicable to our condition and were 
not embraced in our adopting statute. It is not 
always waste in this State for a tenant-for-life to cut 
growing timber, or clear land. Regard must be had 
to the condition of the premises; and the proper 
question for the jury to decide, under the instruction 
of the Court, will be, did good husbandry require the 
felling of the trees, and were the acts such as a judi- 
cious, prudent owner of the inheritance would have 
committed? bid. 


WESTERN AND ATLANTIC RAILROAD. 


The Western and Atlantic Railroad is the property of 
the State, and its incomes are part of the revenue of 
the State. A debt due the road is a debt due the 
public, and is to be paid before “any other debt, lien 
or claim whatsoever,” except funeral expenses, etc., 


as specified by the Code. The State vs. Dickson...... 


WIDOW. 


1. Two parties rented a store-house for one year, from 
24th November, 1867, the rent to be paid quarterly, 
and soon after dissolved the partnership, and one of 
them continued the business on his own account for a 
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time and died. His administrator obtained an order 
from the Court of Ordinary, authorizing him to con- 
tinue the business for the balance of the year, for the 
benefit of the estate. The widow applied for the year’s 
support, allowed by law for herself and children, and 
the appraisers allowed her $2,700, which was made 
the judgment of the Court of Ordinary, and which 
left the estate insolvent. The other partner was also 
insolvent. The landlord filed a bill, praying an in- 
junction against the administrator, to restrain him 
from turning over the estate to the widow, or other- 
wise disposing of the same till his note was paid: 
Held, that the dissolution of the firm did not affect 
the rights of the landlord, as a tenant can not, under 
our statute, transfer his lease without the consent of 
the landlord; and the lease, so far as the landlord’s 
rights were concerned, remained partnership property, 
and forms no part of the estate of the deceased partner 
till the rent is paid, and that the landlord is entitled 
to his rent out of the proceeds of the business done in 
the house, or the stock in trade, for the time the ad- 
ministrator used the premises, before the estate is 
turned over to the widow of the deceased. Boone vs. 
Bivins, MMM Piisccciissvensensccausigatsinisariiniaenaniain 121 


2, Although, under the Code, executors de son tort can 
not get credit for any debt they may have paid; yet, 
if, in good faith, they have furnished the widow her 
year’s support, according to her circumstances in life, 
and this has exhausted the effects they have used, 
they are not liable, except for the excess. The claim 
of the widow is not a debt, but a special provision 
allowed by law, in preference to any liens or debts 
held by creditors. Barron vs. Burney et dl..........00 264 


3. Where a suit is brought by a widow, for the homi- 
cide of her husband, under the 2920th section of 
Irwin’s Code, and there is no fault proven on the 
part of the deceased, the rule to be adopted for esti- 
mating the damages, is: The pecuniary damages to 
the wife from the homicide, to be ascertained by in- 
quiring what would be a reasonable support, accord- 
ing to the circumstances in life of the husband, as 
they existed at his death, and as they may be reason- 
ably expected to exist in view of his character, habits, 
occupation, and prospects in life, and when the annual 
money value of that support has been found, to give, 
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as damages, its present worth, according to the ex- 
pectation of the life of the deceased, as ascertained by 
the mortuary tables of well established reputation. 


OW. 2. BoC om: TR is secede ee Heeeicns 
WILL. 


1. By the laws of South Carolina, as they existed in 
1835, a will practically emancipating slaves was in- 
valid, so far as such object was concerned ; but other 
bequests, in the same will, were not affected thereby. 
Caruthers and Wife vs. Corbin, Ev’r, et. al... sidats 


2, Our laws will not enforce the provisions of a will 
made in another State, which are directly contrary to 
the declared policy of this State; but the judgment 
of a competent tribunal as to such will, where the will 
was executed, will be respected by the Courts of this 
State. Ibid. 


3. John Waters died testate, leaving three daughters. 
By the eleventh item of his will he directed that the 
residue of his estate, after the payment of debts, and 
for certain improvements, be invested in bank stock, 
and that his executors hold it in trust for the equal 
use and benefit of his daughters aforesaid, during 
their respective lives, and after their death, then in 
trust for the use of the children of his said daughters, 
and if either of his said daughters died without issue, 
her share to go to her sisters, and if either died leav- 
ing issue, her share to go to her issue. One of the 
daughters died without issue. Another died leaving 
one child, the wife of plaintiff in error; the third is 
still in life: Held, that the three daughters were 
tenants-in-common under this item of the will, and 
that the two survivors took the share-of the sister who 
died without issue, equally, in fee simple, and upon the 
death of the second sister, her daughter took her share 
in like manner, and became a tenant-in-common with 
the surviving daughter of the testator. Dunn et al., 
0 BR cnx nnscsccaxexe eins ant edadeaccnee deatnnbinistecenids 


4, By the third item of the will of A. V., he gave to 


his wife, during her widowhood, certain negroes and 
other personal property, and about five hundred and 
twenty acres of land, known as his “ Home place.” 

In case of her marriage, the negroes were to be divided 
into three lots, she to take one and his two youngest 
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sons each one share, and his said two youngest sons 
to take the balance of the property in said third item, 
including the “ Home place,” which was to be held 
by their guardians till they were of age. Testator 
afterwards sold the “* Home place” to K. for $10,000, 
and took notes, and gave bond for titles. After this 
sale, he added a codicil to his will, in which he ex- 
pressed his purpose to give direction to a “ certain 
fund that he shall have,” and recited the fact of the 
sale of the “ Home place” for $10,000, and directed 
that “said sum of money” be invested by his execut- 
ors in a plantation for the use of his wife during her 
widowhood, and if she should marry again, said 
plantation to go to his two youngest sons as set forth 
in the third and fourth items of his will. He after- 
wards collected $2,500 of the purchase-money, which 
he used, and soon after died. The balance of the 
purchase-money has never been paid, the title to the 
.“ Home place” remains in the estate, and K, the pur- 
chaser, is insolvent : Hed, that there was an ademp- 
tion of the specific legacy to the extent of the $2,500 
collected and used by the testator before his death, 
and as there is nothing for the codicil to act upon till 
the purchase-money due at his death (which is the 
“certain fund” that was the object of it), is collected, 
the codicil, made under a mistake, did not revoke the 
will, as to the “ Home place;” and that the widow 
and two youngest sons take it, under the third item 
of the will. But should the purchaser, at a future 
time, pay the balance of the purchase money and in- 
terest, and compel a conveyance of the land, the 
codicil will then attach to the fund, when so paid in, 
aud it will be the duty of the executors to invest it 
in a plantation for the widow and children as directed 
in said codicil. Whitlock et al., Ev’r., vs. Vaun....... 562 


5. When a testator, who died in 1853, by will, directed 
that his executors cause to be removed to a free State, 
and there emancipated, his negro boy John, and that 
the executors pay the expenses of his removal and for 
his reasonable support and schooling, until he is put ; 
to a trade, and when, if he do, he reaches the age of 
twenty-one years, they invest and secure for his bene- 
fit, as they may deem best, the sum of three thousand 
dollars to be paid out of the estate: Held, that such 
devise constituted a legal trust, which neither contra- 
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vened the policy of the State at that time nor the 
present time. Green, Ea’r., vs. Anderson 


WITNESS. 


1. A. and B. made and delivered to C. their joint and 
several promissory note, due twelve months after 
date. OC. afterwards, for a valuable consideration, 
agreed with A., without the consent of B., to extend 
the time of payment twelve months longer. C. en- 
dorsed and delivered the note to D. after it was due, 
with notice of the extension of the time of payment. 
D., after said time expired, sued A. and B., as 
makers, and C., as endorser, and obtained judgment. 
B., who was then absent in the military service, re- 
turned, after the rendition of judgment, and entered 
an appeal within the time allowed by the Ordinance 
of the Convention of 1865, and set up the defence 
that he was only a surety for A., and had no interest 
in the consideration of the note. A., who had entered 
no appeal, died before the trial, and was not a party 
to the “issue on trial :” Held, that on the trial of the 
issue between D. as plaintiff, and B. as defendant, B. 
was a competent witness under our statute, to prove 
that he was only a surety to the note. Ina suit by 
A.’s representative, after payment out of A.’s estate, 
against B. for contribution, A. and B., who were 
parties on the same side of the original contract, 
would be opposing parties to the issue on trial, and 
B. would be an incompetent witness. Perry vs. 


Hodnet 


. A witness for the State, in a criminal case, who, in 
obedience to a subpena served upon him while tem- 
porarily in this State, actually comes from his home, 
in a distant State, where he resided when the sud- 
pena was served upon him, and testifies in the cause, 
is entitled to mileage from the county treasury, for 
the whole distance travelled in coming from and re- 
turning to his home. Dutcher vs. J. J. Fulton Co.... 


WITNESSES—HOW EXAMINED. 2. 60. 
YEAR’S SUPPORT. See Landlord and Tenant. 











